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INTRODUCTION

The first rule of statutory interpretation is that statutes should be construed in accordance
with their plain text and corﬁmon meaning. Here, the plain text of R.C. 109.78(D) is clear: “No
[school] . . . shall employ a person as a special police officer, sccurity éuard, or other position in which
such person goes armed while on duty,” unless he or she has “satisfactorily completed an approved basic
peace officer training program,” or has alrcady served for twenty ycars as a peace officer. /d.
(cmphasis added). This statute unambiguously covers teachers, administrators, and other school
cmployees who carry guns—t.e., go “armcd”—during the school day going about their jobs—i.e.,
“while on duty.” Thus, they must complete the requisite training.

The trial court recognized that the only way to rule for the defendants was to “add(]
language” to the statute. Hearing, T.p. 89. It thought it was justified in doing so based on the title
of the statutc. Order, T.d. 90, p. 5. And while the defendants and the Attorney General make no
attempt to defend the trial court’s clearly crroneous reasoning, their interpretations suffer the same
fatal flaw: they add words to the statute that are just not there. The Board would like to rewrite the
statute so that the training requirement applics only to positions “likc” sccurity guards, whosce
“primary function” is to provide sccurity. Responsc Br. at 12. Similarly, the Attorney General
_ would like the statutc to be limited to security guards and thosc in “comparabic” positions. AG Br.
at 2, 8, 9. But those limiting phrases are simply not in the statutc.

Similarly, the defendants concede that the lower court’s sole rcason for granting a Rule
26(C) protective order over the rcdactcd psychological reports was flat 'wrong. They instecad ar@c
that a direct appcal of a court order sealing documents cannot go before this Court; a proposition
dircctly contrary to Ohio Supreme Court precedent. See State ex rel. Richfield v. Laria, 138 Ohio St.
3d 168, 2014-Ohio-243, 9 2. And thcy recycle the same arguments the lower court found

unpcrsuasive. On both issues the Court should reverse.



ARGUMENT
First Assignment of Error: The Court of Common Pleas erred in concluding that the
Resolution, which requires only 24 hours of training for armed staff, does not
violate R.C. 109.78(D).

As demonstrated in the parents’ opening brief, the plain language of R.C. 109.78(D) is
clear—it covers a school employcc in any “position in which such person goes armed while on
duty.” Opening Br. at 6-8. When the text is clear a court is bound to follow it. See Sears v.
Weimer, 143 Ohio St. 312, 316 (1944). Having abandoned the trial court’s rcasons for jettisoning
the plain text of R.C. 109.78(D), the defendants (and their amici) reasscrt the same arguments that
the lower court declined to adopt. But they remain unpersuasive because the result—Tlike the lower
court’s opinion—violates the cardinal rule of statutory construction: it rewrites the statute.

L. The Board’s reliance on R.C. 2923.122(D)(1)(a) is misplaced.

Sccking to avoid the plain language of R.C. 109.78(D), the defendants first ask the Court
to focus on another provision—R.C. 2923.122(D)(1)(a). Response Br. at 8-11. That provision
prohibits any person (including a person with a conccaled carry permit) from bringing a fircarm
into a school unless such person falls into a narrow category of individuals. Onc of the exempted
catcgorics is people who have reccived “written authorization” from a school board to bring a
fircarm into the school. R.C. 2923.122(D)(1)(a). That is why the parents do not disputc that a local
school board may authorize its employees to carry a firearm while on duty at school. But while
R.C. 2923.122(D)(1)(a) itsclf imposcs no training requircments, it also says nothing about displacing
or supcrscding any separatcly applicable requirements, likc the training mandate imposed by
R.C. 109.78(D). The Board concedes as much by admitting that the authorized staff can only go
armed “in accordance with the State’s concealed carry law,” including the cight-hour training

required by R.C. 2923.125.



By thc Board’s own argument, then, persons authorized to carry firearms at school under
R.C. 2923.122(D)(1)(a) are still subject to other statutory requirements. Indeed, despite the trial
court’s alternative holding that R.C. 2923.122(D)(1)(a) supcrsedes R.C. 109.78(D) if the two
statutes arc in conflict, T.d. 90, p. 6, ncither the defendants nor the Attorney General make an)}
argument that the statutes conflict and that R.C. 2923.122(D)(1)a) should override
R.C. 109.78(D)—thcy instcad arguc that R.C. 109.78(D) is inapplicablc to thc authorized staf.
Thus, the “simple” question in this case is not whether school staff may be armed—they can—but
how much training must they complete? That question is answered by R.C. 109.78(D).

II. The Board’s interpretation of R.C. 109.78(D) must be rejected because it
violates the plain text of the statute.

Turning to R.C. 109.78(D), the defendants fare no better. The defendants would like to
limit R.C. 109.78(D)’s training requircment to “sccurity personncl” or thosc in “like” positions
“whosc primary function is to provide security.” Response Br. at 12, 15. The Attorney General
asserts repeatedly (at 2, 6, 8, 9, 13, 17) that R.C. 109.78(D) is limited to security guards and those
in “comparable” positions and even argues that the statuteAapplics only to positions “requiring the
cmployee to go armed while on duty.” /4. at 11 (emphasis in original). However phrased, nonc of
these limitations exist in the text, and the Court should reject attempts to rewrite the statute. See
Wilson v. Lawrence, 150 Ohio St.3d 368, 2017-Ohio-1410, § 11.

A. The Board’s textual argument fails and is contradicted by its own plain
language use of the key statutory phrases.

The partics agree on onc key point: R.C. 109.78(D) must be read in accordance with its
plain meaning, applying “the normal rules of grammar and regular use.” Responsc Br. at 12. Here,
the defendants’ own regular use of the key statutory language—“armed whilc on duty”—proves the
parents’ casc. As the parents pointed out in their opening bricf (at 8), the authorization letter that

the Board provided to cach armed staff member states: “This letter scrves as written notification



that I authorize you & possess a firearm while on duty at Madison Local School District.” Authorization
Letters, T.d. 49, Ex. J (emphasis added). That is, the Board itsclf considers employees that it
" authorizes under the “Resolution to allow armed staffin [a] school safety zonc,” to be armed “while
on duty.” Thec Board cannot avoid the ir'nplication of its own usc of this language.

Resort to a dictionary also backfires for the defendants, as the dictionary definitions they
offer support the parents’ argument. According to the defendants, somcone is “armed” if he is
“furnished with weapons” and “armed with somcthing that provides sccurity, strength, or
cfficacy.” Response Br. at 12. By this definition, authorized staff are “armed”—they carry a gun
at school, and a gun is a “weapon[]”that “provides sccurity, strength, or cfficacy.” The authorized
staff arc also armed “while on duty”—which the defendants define as “cngaged in or responsible
for an assigned task or duty”—in thcir jobs as teachers, administrators, ctc. /d. Yet the defendants
assert that (somchow) when you put the two terms together, the phrase “armed while on duty”
mcans that the armed person “is responsible for providing sccurity.” Id. at 13.! But nothing in the
dictionary (or common use) dictates that. And ccrtainly nothing in the dictionary dcfinition of “on
duty” requires that a person’s “primary task” be sccurity, as the defendants contend. /4. In short,
cvery definition provided to this Court of the phrase “armed while on duty” squarcly describes the
conduct of Madison schools’ armed staff.

Without recourse in the text or dictionary, the defendants argue in passing that
R.C. 109.78(Dy’s failurc to spccifically mention “educators” somchow alters the interpretation of
the provision. Responsc Br. at 12. But the Legislaturc is not required to mention every single group

that its training requircment would apply to; it can—and did—specify that all persons with a

! Further undermining the defendants’ argument is the fact that the authorized staff
members are “responsible for providing security.” Responsc Br. at 13. Providing protection to
students is the Board’s own stated reason for passing the Resolution. Pls’ MS]J, T.d. 50, pp. 13-15.

4



particular characteristic (z.¢., who go armed while on duty) have to complete the requisite training.
By tying the training to any cmployec who gocs “armed while on duty,” the Legislature drew a
bright-line rulc that obviates the nced for scmantic debate about who counts as “security
personncl” and the possibility that school districts could usc job titles to cvade the requisite training.

B. The Attorney General cannot use canons of construction to override the
plain text and, in any event, he misconstrues them.

The Attorney General, as amicus, asks this Court to turn to canons of statutory construction
to read thesc limitations into R.C. 109.78(D). He argucs that R.C. 109.78(D) docs not apply to
positions that arc not “comparable” to a police officer for “three reasons”—notably, none is the
plain language of the statute. AG Br. at 9-13. But the plain language of the statute is unambiguous,
and the Court is bound to follow it without considering other canons of statutory intcrpretation.
Jacobson v. Kaforey, 149 Ohio St.3d 398, 2016-Ohio-8434, { 8. In any event, the Attorncy General
is wrong about the “cluc[s]” he says unlock the statute’s atextual meaning. AG Br. at 11.

1. Ejusdem generis is not applicable. The Attorney General (at 10) first invokes
gusdem generis, the canon stating that an ambiguous “catch-all” term uscd to concludc a list shoﬁld
be interpreted to inclﬁdc things “of the same kind or species” as those listed. See State v. Aspell,
10 Ohio St. 2d 1, 4 (1967). But, as cxplained in parcnts’ opcning bricf (at 13), this canon of
construction has no application to R.C. 109.78(D) becausc there is no ambiguity about the scope
of the “catch-all” phrasc. Ciritically, the statute docs not generally say it applics to a person serving
in an “other position”—it specifics that it applics to “other position[s) in which such person goes armed
while on duty.” R.C. 109.78(D) (emphasis added). As such, the General Asscmbly has alrcady
specificd the relevant “definite feature[] and characteristic[]” thét makes the training requirement
applicable: whether the employce goes “armed while on duty.” Aspell at 4. And because the scope

of “other position” is alrcady limited by the statute, it would be improper for the Court to limit it



further. See Harrison v. PPG Indus., Inc., 446 U.S. 578, 588-589, 100 S.Ct. 1889 (1980) (rcfusing to
apply the canon because there is “no uncertainty in the meaning of the phrase”).

2. The context of the sta'tute as a whole reinforces the parents’ position.
Next, the Attorncy General invokes the overall context of R.C. 109.78(D). AG Br. at 10-12. But
looking at the statutc as a wholc further supports the parents’ interpretation. The Attorney General
argucs that the statute speaks in terms of “positions” and notes that subsections (A), (B), and (C) of
R.C. 109.78 refer to special police, security guards, “and other privatc cmployment in a police
capacity.” Id. at 12 (cmphasis in original). Thus, he argues, subscction (D) must also be limited to
those “positions.” But that gcts. the law backwards.

As the Attorncy General acknowledges, R.C. 109.78(D) uscs differcnt language from the
other subscctions. /d. “[T]he Gencral Assembly’s usc of particular language to modify onc part of
a statutc but not another part demonstrates that the General Asscmbly knows how to make that
modification and has chosen not to make that modification in the latter part of the statutc.”
Hulsmeyer v. Hospice of Sw. Ohio, Inc.., 142 Ohio St.3d 236, 2014-Ohio-5511, 9 26. As a result, the
Legislature’s decision to specifically limit the scope of R.C. 109.78(A), (B), and (C) to sccurity
personncl means that its choice not to do so in (D) demonstrates an intent for (D) to apply more
broadly—to persons beyond just sccurity personnel if they go “armed while on duty.” This Court
cannot inscrt the cxact limitation from other subsections—e.g., to “persons othcrwisc cmployed in

a police capacity”—into R.C. 109.78(D) cven though the Legislature did not do so.2

2 The Attorncy General’s context arguments (at 10-12) make even less sensc considering
when the different subscctions were added. The Legislature originally enacted R.C. 109.78 without
the language that later bccame paragraphs (B) and (C), and thus, contrary to the Attorncy
General’s argument, thesc paragraphs shed no light on how the Legislature originally understood
the phrasc “other position in which such person gocs armed while on duty.” Sez 1969-1970 Ohio
Laws 2398, 2400 (scssion laws). Similarly, the Attorncy General argucs that the statutc was really
mcant to target the “state highway patrol” and other state subdivisions, finding the mention of the



If anything, as described in the parents’ opening brief (at 14-15), the context of the statutc
as a whole supports their argument that armed teachers and staff are covered by R.C. 109.78(D).
All other categorics of persons who the General Assembly cxcepted from the general ban on
conccaled carry in schools—including federal agents, state law enforcement officers, and SROs—
must have peacc officer or like training. See R.C. 109.78(D), 2923.122(D)(1)(a). It would upsct
Ohio’s statutory scheme to allow teachers and staff—thosc closcst to school children—to carry
conccaled firearms in school with only cight hours of training (six of which can bec completed
onlinc). See R.C. 2923.125(G)(1).

3. The drafting history of R.C. 109.78(D) reinforces the plain text. Both thc
dcfendants and the Attorney General attack the parents’ reference to the legislative history of R.C.
109.78(D). Responsc Br. at 13-14; AG Br. at 13-20. But they attack a strawman: the parents arguc
that thc legislative history “reinforces” the plain text (or should be cmployéd if the Court finds the
text ambiguous), not that it justifics departurc from the text. See.Opening Br. at 8. Though the first
draft of R.C. 109.78(D) rcquired training for only special police, sccurity guards and thosc in
“similar” positions, the Legislature ultimately decided the training should apply to all school
cmployecs who go “armed while on duty” generally. /4. at 8-9. As the defendants concede (at 13),
drafting history “can bec indicative of legislative intent.” Thus, the Court should reject the
dcfendants’ and the Attorney General’s attempt to add the precise limitation into R.C. 109.78(D)

that the Legislature jettisoned in favor of broader language.3

highway patrol significant cnough to placc in italics. AG Br. at 12. Yct the “statc highway patrol”
was added into R.C. 109.78(D) over a decade after the Legislaturc had alrcady sct the training
requirements for educational institutions that hirc those that go “armed while on duty,” so thc
highway patrol reference too has no bearing on the Legislaturce’s intent with regard to schools. See
1987 Am.Sub.H.B. No. 419.

3 The Attorney General argues that the legislative history also supports his view that
R.C. 109.78(D) was “targcting only peace-officer-related positions” becausc the House Journal



Second Assignment of Error: The trial court erred in granting a protective order
over the redacted psychological evaluations and related testimony.

The defendants (again) make no attempt to defend the trial court’s reasoning with respect
to the sccond assignment of error. Before the trial court, the defendants moved under Rule 26(C)
for a protective order over the redacted psychological cvaluations that the John Docs underwent in
order to obtain authorization to carry a fircarm at school (and rclated testimony). Entry
(2/22/2019), T.d. 76, p. 1. The trial court did not adopt the Board’s so-called safety justification;
instead it reached to HIPPA to rulc that the mental health evaluations could not be public. /. at
7. But HIPPA docs not apply to a local school board, as the defendants concede (at 16), meaning
the trial court erred as a matter of law—a catcgorical abusc of discretion that should be reversed.

L The trial court’s grant of a protective order under Rule 26(C) is properly on
appeal before this Court.

Attempting to avoid the issuc, the defendants first argue that the parents can challenge the
protective order only by instituting a separatc mandamus action, not by direct appcal. Response
Br. at 16. The defendants arc wrong. The Ohio Supreme Court requires that partics challenging a
court order sealing court documents do so through a direct appeal, not mandamus. State ex rel.
Richfield v. Laria, 138 Ohio St. 3d 168, 2014-Ohio-243, { 2 (dcnyihg mandamus because petitioner
“could have appcaled the trial court’s denial of its motion and the refusal to unscal the records”).

As the Supreme Court explained, “mandamus cannot be used to direct judicial discretion or as a

says the law’s intent was to ““to prohibit circumvention of the requirements for appointment as a
peace officer.”” See AG Br. at 17 (quoting Housc Journal, T.d. 49, Ex. L, at 386) (cmphasis added by
AG). Thatis wrong. The full sentence from the House Journal that the Attorney General selectively
quotes reveals that it is referring to different code sections—not R.C. 109.78(D). It says the intent
is: “To amend scctions 109.71 and 109.77 of the Revised Code to define peace officer, and to
prohibit circumvention of the requircments for appointment as a peace officer.” Accordingly,
House Bill 575 amended R.C. 109.71 to definc “peace officer” and R.C. 109.77 to say that “no
peacc officer shall have his employment terminated and then reinstated with intent to circumvent
this section.” The scntence that the Attorney General quotes is not about R.C. 109.78(D).



substitute for appeal.” Jd. Accordingly, this Court routincly cntertains dircct appcals of protective
orders. See, e.g., Dunning v. Vamau, 2017-Ohio-7207, § 30 n.1; Schmidt v. Krikorian, 2012-Ohio-683,
129; Golden v. Milford Exempted Vill. Sch. Dist. Bd. of Edn., 2011-Ohio-5355, § 48.

Nonc of the defendants’ cited cases (at 16) show otherwisc. Indecd, none involves a party
contesting a protective order. Rather, all involve cither nonparty press inquiries, or convicts whose
failurc to timcly obtain records in underlying criminal cascs left them no option but to file collateral
public records requests. The defendants’ citation to State ex. rel. Harris v. Pureval for the proposition
that mandamus is the “only remedy” permitted by the Rules of Supcrintendence takes those words
out of context. Id. That casc was simply drawing a distinction between requests for public records
under the Ohio Public Records Act, which allows for the issuance of a writ of mandamus‘plus
statutory damagcs, and requests for court documents under the Rules of Superintendence, where
mandamus is the “only remedy.” 155 Ohio St.3d 343, §§ 10-11. The casc has no rclevance here.

II.  There is no security rationale to justify keeping these redacted court records
from the public, and public policy favers disclosure.

Turning to the merits, the defendants argue that the redacted psychological cvaluations
should be scaled “to protect Madison’s students and staff from harm.” Response Br. at 17. But in
making this argument, the defendants ignore the fact that the psychological cvaluations are redacted
so they do not include the names or any identifying information of thcjohn Does. And the Board
provides absolutcly no explanation as to how relcasing the redacted cvaluations (or related testimony)
would “dircctly impact” security. /d. at 18. Bald asscrtion cannét suffice.

-
-
T.d. 56, Ex. A (Tuttle-Huff Tr. 115:2-115:8). Nor can thc defendants rely on their own expert’s

affidavit, which speaks solely to the safcty rationale for prescrving the “anonymity of armed staff



in schools.” See AfI. of John Benncr, Mot. for PO, T.d. 47, Ex. B at | 13-16. Anonymity is not at
issuc here. The parents have never opposed keeping the identitics of the John Docs secret.

Finally, thp defendants arguc that the rcdacted psychological cvaluations should be
protccted because they arc part of the school’s emergency managémcnt plan and, thercfore,
cxempt from the Ohio Public Records Act. But, as the defendants admit (at 19), being exempt
from public records disclosure docs not mean a document gets scaled in the course of litigation.
And, more critically, the John Docs’ individual psychological cvaluations are not properly part of
the school’s emergency management plan; the Board cannot put them there just to shicld them
from the public. See In re Story, 159 Ohio St. 144, 148 (1953). Indeced, the trial court has alrcady
rejected defendants’ cfforts fo shicld “all documecnts” relating to armed staff as part of their
cmergency management plan, finding that only the Board’s written ““procedure . . . for responding
to threats and emergency cvents™ is properly part of the plan. Entry‘ (2722/2019), T.d 76, p. 4-7.
It did so for good reason: the plan is a standardized form that ncither requires nor allows inclusion
of non-policy documents, like an individual’s particular psychological rcport.

The defendants, in sum, have presented no basis to overcome the strong public policy
favoring disclosurc of court documents—particularly those on issucs of great public debate, as here.
See Opening Br. at 19-20. Thesc documents (and testimony) allow the public to understand and
cvaluatc the decisions of their clected officials without compromising safcty. They should be public.

CONCLUSION
The Court should reverse the trial court’s denial of the plaintiﬁ‘s’ action for declaratory

rclicfand its grant of the defendants’ protective order with respect to the psychological evaluations.

# The four clements of a school district’s emergency plan are spelled out in Ohio Adm.
Codc 3301-5-01, and Madison’s policy manual: (i) a single document addressing hazards that may
negatively impact the school; (i) a floor plan; (iii) a sitc plan; and (iv) an cmergency contact shect.
See Manual, T.d. 56, Ex. C.; see also R.C. 3313.536(B)—(F).
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