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CORPORATE DISCLOSURE STATEMENT
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INTEREST OF AMICUS CURIAE!

Everytown for Gun Safety (“Everytown”) is the nation’s largest gun
violence prevention organization, with millions of supporters spread across all fifty
states, including tens of thousands of Massachusetts residents. It was founded in
2014 as the combined effort of Mayors Against Illegal Guns, a national, bipartisan
coalition of mayors combating illegal guns and gun trafficking; and Moms
Demand Action for Gun Sense in America, an organization formed after the
murder of twenty children and six adults in an elementary school in Newtown,
Connecticut. Currently, the mayors of twenty-four Massachusetts cities are
members of Mayors Against Illegal Guns. Everytown also includes
a large network of gun violence survivors who are empowered to share their stories
and advocate for responsible gun laws.

Everytown’s mission includes defending gun laws through the filing of
amicus briefs that provide historical context and doctrinal analysis, which might
otherwise be overlooked. Everytown has filed such briefs in several recent

cases. See, e.g., Wrenn v. District of Columbia, No. 16-7025, 2016 WL 3928913

1 All but one of the parties to this appeal have consented to the filing of this
brief. See Fed. R. App. P. 29(a). The remaining party indicated that he would not
oppose a motion for leave to file it. An unopposed motion for leave to file is
accordingly being filed concurrently. No party or party’s counsel authored this
brief in whole or in part, and no party, party’s counsel, or any other person other
than amicus or its counsel contributed money intended to fund the preparation or
submission of this brief.
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(D.C. Cir. July 20, 2016); Peruta v. County of San Diego, Nos. 10-56971, 11-
16255, 2015 WL 2064206 (9th Cir. Apr. 30, 2015); Silvester v. Harris, No. 14-
16840, 2015 WL 1606313 (9th Cir. Apr. 1, 2015).

Everytown seeks to assist this Court by ensuring that it receives an accurate
picture of the relevant historical materials and, in particular, to correct the
inaccurate and misleading presentation of history by Appellants and their amicus
the National Rifle Association of America, Inc. (“NRA”).

INTRODUCTION AND SUMMARY OF ARGUMENT

Massachusetts’s “good cause” requirement for carrying handguns in public
spaces is part of a longstanding tradition of regulating the carrying of firearms in
public. Indeed, centuries of precedent and practice in pre-Founding England and
America, confirmed by post-Second-Amendment practice, support restrictions on
the public carrying of firearms, by either prohibiting public carrying of firearms
outright or allowing it with some limitations, as the Massachusetts provisions at
issue here do.?

Appellants and the NRA mischaracterize the past to argue that carrying
firearms in public has historically gone unregulated. The presentation of history in

Appellants’ and the NRA’s briefs is misleading, incomplete, or simply wrong, and

2 Everytown presented this history in detail to the district court. Gould v.
O’Leary, No. 16-cv-10181-FDS, 2017 WL 7689270 (D. Mass. Oct. 13, 2017).

-2-
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this Court should treat that presentation with great skepticism. Massachusetts,
Boston, and Brookline are well within their historical prerogative—which the
Second Amendment did not alter—to restrict the situations in which people may
go armed in the public concourse. The district court’s decision should be affirmed.

ARGUMENT

MASSACHUSETTS’S GOOD CAUSE REQUIREMENTS ARE CONSISTENT WITH
LONGSTANDING ENGLISH AND AMERICAN PRECEDENT AND PRACTICE
REGULATING THE PuBLIC CARRYING OF FIREARMS

The Second Amendment guarantees the “right of the people to keep and bear
Arms,” but the scope of this right is “not unlimited.” District of Columbia v.
Heller, 554 U.S. 570, 626 (2008). The Second Amendment did not create a new
right, but rather codified a preexisting right subject to the limitations and
regulations that existed at the time. See id. at 592 (“[T]he Second Amendment,
like the First and Fourth Amendments, codified a pre-existing right.” (emphasis in
original)). “From Blackstone through the 19th-century cases, commentators and
courts routinely explained that the right was not a right to keep and carry any
weapon whatsoever in any manner whatsoever and for whatever purpose.” Id. at
626. Such “longstanding” laws are “presumptively lawful”” and do not implicate or
interfere with the Second Amendment’s guarantees. Id. at 626-627 & n.26; see

also United States v. Rene E., 583 F.3d 8, 12 (1st Cir. 2009) (holding that
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restrictions on possessing and carrying weapons that are “rooted in history[] were
left intact by the Second Amendment and by Heller”).

Massachusetts’s law as implemented by Brookline and Boston is consistent
with a centuries-long tradition of regulating the carrying of firearms in public.
This tradition is not called into doubt by the erroneous historical arguments
presented by Appellants and the NRA.

A.  Pre-Founding English Law Long Prohibited Or Sharply
Restricted The Public Carrying Of Firearms

1. Pre-Founding English law plainly prohibited the public
carrying of weapons without more

Courts look to English history “[i]n analyzing the meaning of the Second
Amendment.” Peruta v. County of San Diego, 824 F.3d 919, 929 (9th Cir. 2016)
(en banc). The 1328 Statute of Northampton is therefore the most logical place to
begin this analysis, as it is the legal forerunner of modern regulations on carrying
weapons in public. With a limited exception for agents of the Crown, the law
provided that “no Man great nor small” could “go nor ride armed by night nor by
day, in Fairs, Markets, ... nor in no part elsewhere.” 2 Edw. 3, 258, ch. 3 (1328).3

England applied this prohibition on the public carrying of arms according to
its plain language: “the Statute of Northampton was strictly enforced as a

prohibition on going armed in public.” Charles, The Second Amendment in

3 Historical sources cited herein are included as an addendum to this brief.

-4 -
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Historiographical Crisis: Why the Supreme Court Must Reevaluate the
Embarrassing “Standard Model” Moving Forward, 39 Fordham Urb. L.J. 1727,
1804 (2012) [hereinafter, Charles, Second Amendment] (citing Statute of
Northampton’s enforcement history). Violations of this law were treated as “a
misdemeanor resulting in forfeiture of arms and ... imprisonment.” Id.
Appellants and the NRA agree that the Statute of Northampton serves as the
proper historical foundation for regulating the public carrying of firearms,
Appellants Br. 25; NRA Br. 7-8, but they fail to accept its unambiguous textual
admonition that no one shall “go nor ride armed by night nor by day” in public.
Instead, they assert, without citation, that “the Statute only outlawed the use of
force and arms to terrorize the people” and that “[t]he right to carry arms
peaceably was always recognized.” NRA Br. 7.# That ipse dixit fails: there was
simply “no requirement that the accused have a specific intent to terrify the public
or cause harm.” Charles, Second Amendment, 39 Fordham Urb. L.J. at 1804-1805.
Going “armed” was prohibited, without more, because it had a naturally
terrifying effect. In 1579, Queen Elizabeth | called for strict enforcement of laws
banning the carrying of “offensive weapons” in public, including “Daggers,

Pistols, and such like, not only in Cities and Towns, [but] in all parts of the Realm

4 Emphasis is added except where otherwise noted.

-5-
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in common high[ways], whereby her Majesty’s good quiet people, desirous to live
In [a] peaceable manner, are in fear and danger of their lives.” Charles, The Faces
of the Second Amendment Outside the Home: History Versus Ahistorical Standards
of Review, 60 Clev. St. L. Rev. 1, 21 (2012) [hereinafter Charles, Faces] (spelling
modernized and emphasis added). Over the following decades, Elizabeth I issued
repeated orders prohibiting the carrying of offensive weapons (like daggers and
pistols) in public due to the “terrour of all people professing to travel and live
peaceably,” regardless of whether the weapons were carried openly or in secret.
See id. at 22. No exception was made for what the NRA calls “carry[ing] arms
peaceably.” NRA Br. 7. On the contrary, constables and justices of the peace
were instructed to “[a]rrest all such persons as they shall find to carry Dag[ger]s or
Pistols,” without regard to intent or purpose. Keble, An Assistance to the Justices
of the Peace, for the Easier Performance of Their Duty 224 (1683); see also id.
(“[1]f any person whatsoever ... shall be so bold as to go or ride Armed ... against
[the Statute of Northampton], then any Constable ... may take such Armour from
him for the King’s use, and may also commit him to the G[aol].”).

2. Pre-Founding English commentators recognized the broad
prohibition on the public carrying of weapons

Prominent English commentators read the Statute of Northampton to
prohibit the open carry of firearms. William Hawkins, whose 1716 treatise

Appellants and the NRA invoke, Appellants Br. 21, 25; NRA Br. 8, made the point

-6 -
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plainly. Hawkins cited the Statute of Northampton when describing the “strict[]
prohibit[ion]” on an individual “arm[ing] himself with dangerous and unusual
Weapons, in such a Manner as will naturally cause a Terror to the People, which is
said to have been always an Offense at Common Law.” 1 Hawkins, A Treatise of
the Pleas of the Crown ch. 63, § 4 at 135 (1716) [hereinafter Hawkins, Treatise
(1716)]. Hawkins also stated that “any Justice of Peace, ... if he find any Person
In Arms contrary to the Form of the Statute, he may seize the Arms, and commit
the Offender to Prison.” 1d. 8 5 at 135. Similarly, Hawkins described the offense
as merely “wearing such Armour in Publick,” noting that a defendant “cannot
excuse” public wearing of arms “by alledging that such a one threatened him, and
that he wears it for the Safety of his Person from his Assault.” Id. § 8 at 136. The
Hawkins treatise thus makes clear that the mere public “wearing” of arms was
forbidden, and expressly rejects the NRA’s claim that arms could be publicly worn
“peaceably” or for self-defense. NRA Br. 7-8.

Like Hawkins, Blackstone wrote that “riding or going armed” by itself was a
“crime against the public peace,” without regard to intent or behavior:

The offence of riding or going armed, with dangerous or unusual

weapons, is a crime against the public peace, by terrifying the good

people of the land; and is particularly prohibited by the statute of

Northampton, 2 Edw. Il1. c. 3, upon pain of forfeiture of the arms and

imprisonment during the king’s pleasure: in like manner as, by the

laws of Solon, every Athenian was finable who walked about the city
In armour.
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4 Blackstone, Commentaries on the Laws of England 148-149 (1770) (emphasis in
original). As Blackstone wrote, the effect of “terrifying the good people of the
land” is the basis for outlawing riding or going armed, not an extra element of the
crime. See Ruben & Cornell, Firearm Regionalism and Public Carry: Placing
Southern Antebellum Case Law in Context, 125 Yale L.J. Forum 121, 129-130
(2015) (noting Blackstone’s implication that “terrorizing the public was the
consequence of going armed”).

Blackstone’s comparison of the Statute of Northampton to Solon’s
prohibition against “walk[ing] about the city in armour” (4 Blackstone,
Commentaries 149) reinforces the understanding that carrying weapons in public,
alone, was proscribed. Blackstone’s source for Solon’s prohibition is John Potter’s
Antiquities of Greece (“Pott. Antig. b. I ¢. 26” (id. at 149 n.(n))), which describes a
criminal prohibition that functioned much like the Massachusetts law challenged
here, prohibiting carrying weapons in public without good cause. See 1 Potter, The
Antiquities of Greece, ch. 26, at 182 (4th ed. 1722) (“He shall be fin[e]d, who is
seen to walk the City-Streets with a Sword by his Side, or having about him other
Armour, unless in case of Exigency.”).

Appellants and the NRA place great emphasis on references to “common
weapons,” as distinguished from “dangerous or unusual weapons.” Appellants Br.

25; NRA Br. 8. However, firearms were considered “dangerous or unusual’ or
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“offensive,” and thus subject to prohibition. See Cornell, The Right to Keep and
Carry Arms in Anglo-American Law: Preserving Liberty and Keeping the Peace,
80 L. & Contemp. Probs. 11, 20-21 (2017) [hereinafter Cornell, Preserving
Liberty] (explaining that the various formulations—e.g., “offensive weapons,”

“dangerous or unusual weapons,” “dangerous and unusual weapons”—all
“describe[d] the same principle” and “aimed to achieve the same goal: limit armed
travel in public, particularly in populous areas”); see also id. at 20 (noting that
“firearms [were] quintessential offensive weapons in the eyes of the law”).

In discussing the crime of smuggling, a later edition of Hawkins’s treatise
explained that “guns, pistols, daggers, and instruments of war” were “considered as
offensive weapons.” 1 Hawkins, A Treatise of the Pleas of the Crown ch. 30, § 9
at 665 (John Curwood ed. 1824); see also King v. Hutchinson, 168 Eng. Rep. 273,
274 & n.(a) (Old Bailey 1784) (treating firearms as “offensive weapons,” equating
the term with “such weapons as the law calls dangerous weapons”). There is
accordingly no reason to believe that Hawkins’s statement that “Persons of
Quality” could lawfully wear “common Weapons ... in such Places, and upon such
Occasions, in which it is the common Fashion to make use of them, without
causing the least Suspicion of an Intention to commit any Act of Violence or

Disturbance of the Peace” referred broadly to firearms, which were considered

“offensive” and thus generally prohibited in public. 1 Hawkins, Treatise ch. 63,
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89 at 136 (1716). Indeed, had Hawkins recognized a broad right to carry arms in
public, no exception for “common weapons” would have been needed. Id.

3. Pre-Founding English law did not permit the carrying of
firearms in public for general self-defense

Appellants and the NRA cite the English Bill of Rights and Blackstone in
support of a broad right to carry arms in public for self-defense. Their citations,
however, are inapposite: they refer not to wearing arms publicly, but to having
(i.e., keeping or owning) arms for self-defense within the home, which is not at
Issue here, and even in that context, was subject to regulation.

The English Bill of Rights said nothing about carrying guns in public, and
instead only protected subjects’ right to “have arms for their defence suitable to
their conditions, and as allowed by law.” 1 W. & M. sess. 2, ch. 2 (1688); see also
Cornell, Preserving Liberty, 80 L. & Contemp. Probs. at 12-13 (“The English
Declaration of Rights affirmed the right of Protestants to have arms suitable to
their condition, as the law allowed, but it did not sanction the use of deadly force in
most circumstances and did not even imply a right to own a gun in most situations.
... The scope of the right to carry arms in public ... remained narrowly defined
and limited to a range of specific situations defined by common law and statute.”).
Thus, the NRA'’s description of the English Bill of Rights as creating a right to

“go[] armed for self-defense,” NRA Br. 8, has no basis in the actual text.

-10 -
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The NRA also incorrectly contends that Blackstone described English law as
protecting a right to carry arms in public—a point it can only assert by artificially
cobbling together quotations from different volumes of Blackstone’s
Commentaries. NRA Br. 8-9. Contrary to the NRA’s misreading, Blackstone
described the right as “having arms for their defence, suitable to their condition
and degree, and such as are allowed by law.” 1 Blackstone, Commentaries 143-
144; see also id. at 144 (describing the right as a “public allowance, under due
restrictions, of the natural right of resistance and self-preservation, when the
sanctions of society and laws are found insufficient to restrain the violence of
oppression”).

Hawkins’s discussion of self-defense likewise supports the understanding
that any allowance for having arms was limited to protection within the home. 1
Hawkins, Treatise ch. 63, § 8 at 136 (1716) (“[N]o one shall incur the penalty of
the [Statute of Northampton] for assembling his Neighbours and Friends in his
own House, against those who threaten to do him any Violence therein, because a
Man’s House is as his castle.”). Such a limited exception is consistent with the
longstanding tradition of permitting certain conduct within the home that would
not be allowed in public. See, e.g., Semayne’s Case, 77 Eng. Rep. 194, 195 (K.B.
1604) (“[T]he house of every one is to him as his castle and fortress, as well for his

defence against injury and violence, as for his repose .... [I]f thieves come to a
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man’s house to rob him, or murder, and the owner o[r] his servants kill any of the
thieves in defence of himself and his house, it is not felony, and he shall lose
nothing ....”).

Appellants’ and the NRA’s other sources are not to the contrary. By the
NRA'’s own description, the Recorder of London discussed “having arms,” not
carrying them publicly. NRA Br. 9. The discussion of “private orderly societies”
that practiced with arms (i.e., militias) did not identify any freestanding individual
right. See Blizzard, Desultory Reflections on Police 62-63 (1785). Even for those
societies, the right was not “at all time and in all cases, without qualification or
restriction.” Id. at 62 (emphasis in original). Rather, it was for narrow exceptions,
such as “immediate self-defense” (as opposed to general self-defense, as
Appellants urge), and civic obligations to carry arms, such as suppressing crime,
supporting civil magistrates, and defending the kingdom. Id. at 63. Such
allowances did not negate the general prohibition on public carrying of firearms.
In fact, the need for such carefully-crafted exceptions shows that there was no
broad public right to carry firearms openly for general self-defense.

Appellants and the NRA cherry-pick a single case—Rex v. Knight—to
support their view that England recognized a right to carry arms in public. The
cursory reports of the trial proceedings in Knight, 87 Eng. Rep. 75 (K.B. 1686); 90

Eng. Rep. 330 (K.B. 1686), fall far short of supporting their assertions. Knight
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was prosecuted for “walk[ing] about the streets armed with guns, and [going] into
the church of St. Michael, in Bristol, in the time of divine service, with a gun, to
terrify the King’s subjects.” 87 Eng. Rep. at 76. Although Knight was acquitted,
“[t]he historical record does not specify on what legal grounds, if any, the jury
acquitted Knight.” See Charles, Armed in America: A History of Gun Rights from
Colonial Militias to Concealed Carry 118 (2018) [hereinafter Charles, Armed in
Americal.

The most that can be gleaned from Knight is that carrying firearms in public
was prohibited and subjected Knight to prosecution. See Cornell, Preserving
Liberty, 80 L. & Contemp. Probs. at 26 (“[Knight] revealed that even aristocrats,
the one group expressly exempted from the Statute of Northampton, were not
completely immune from prosecution for traveling with arms.”). Tellingly, Knight
“never pleaded his innocence on the grounds that he went armed peaceably or
under the auspices that he had a right to preparatory armed self-defense.” Charles,
Armed in America, at 119. Indeed, when Blackstone later commented on the
offense of “riding or going armed,” he did not cite the Knight case as articulating
any relevant principle of law, and certainly not as establishing a general right to
carry firearms publicly. See supra pp. 7-8.

Thus, contrary to Appellants’ assertions, England had a long-established

tradition of regulating and prohibiting the public carrying of weapons—particularly

-13-



Case: 17-2202 Document: 00117305304 Page: 23  Date Filed: 06/21/2018  Entry ID: 6178985

offensive weapons, such as firearms. These prohibitions did not depend on the
circumstances: the very act of carrying a firearm in public was prohibited (with
limited exceptions not applicable here) precisely because it naturally terrified the
public, as it would today.

B. Early American Laws Prohibited The Public Carrying Of
Firearms

1. Founding-Era America adopted England’s tradition of
regulating the public carrying of firearms without more

As in England (and contrary to the NRA’s claim, Br. 10), the American
colonies widely adopted laws mirroring the Statute of Northampton and banning
the carrying of offensive weapons in public, without more. In 1686, New Jersey
enacted a law in reaction to the “great complaint by the inhabitants of this
Province” regarding “persons wearing swords, daggers, pistols, ... or any other
unusual or unlawful weapons,” due to the “great fear” and “great abuse” they
caused. 1686 N.J. Laws 289, 289-290, ch. 9. The law provided that no person
“shall presume privately to wear any pocket pistol” or “other unusual or unlawful
weapons,” and “no planter [i.e., commoner] shall ride or go armed with sword,
pistol, or dagger,” except for civil and military officers, and “strangers|[] travelling”
through. Id. Thus, the New Jersey law “did not legally require circumstances
where carrying of arms was unusual and therefore terrifying. Instead, the act of

riding or going armed among the people was deemed terrifying itself and
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considered a breach against the public peace.” Charles, Faces, 60 Clev. St. L. Rev.
at 33 (internal quotation marks omitted).

Massachusetts enacted its own statute shortly thereafter, providing that
justices of the peace were to arrest those who “ride or go armed Offensively before
any of Their Majesties Justices, or other [of] Their Officers or Ministers doing
their Office, or elsewhere.”® 1692 Mass. Laws 12, no. 6. The statute described
such persons as “Affrayers, Rioters, Disturbers, or Breakers of the Peace.” 1d.
Several other colonies (and later states) similarly adopted the Statute of
Northampton’s broad prohibition on the public carrying of firearms. See 1699
N.H. Laws 1; 1786 Va. Laws 33, ch. 21; 1792 N.C. Laws 60, 61, ch. 3; 1801 Tenn.
Laws 259, 260-261, ch. 22, § 6; 1821 Me. Laws 285, ch. 76, § 1; 1852 Del. Laws
330, 333, ch. 97, 8 13. Even in states that did not enact similar statutes, the
common law prohibited the carrying of firearms. See, e.g., Dunlap, The New York
Justice 8 (1815) (“Itis ... said to be an affray, at common law, for a man to arm
himself with dangerous and unusual weapons, in such a manner as will naturally

cause terror to the people.”).

> The phrase “armed Offensively” tracks the language found in English
authorities: “offensive” weapons (“guns, pistols, daggers, and instruments of war’)
were presumed to cause terror and affray. See supra pp. 5-6, 9; Charles, Faces, 60
Clev. St. L. Rev. at 34-35 (explaining the Massachusetts law would be read as “a
prohibition on offensive weapons”).
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The NRA again attempts to argue (Br. 11) that these American laws only
criminalized carrying weapons to “terrorize” the public. Not so. These laws (and
particularly the 1795 Massachusetts statute the NRA cites) were, like their English
predecessors, considered general prohibitions on carrying firearms in public,
without requiring proof of any additional terrifying conduct. See 1795 Mass. Laws
436, ch. 2; Charles, Faces, 60 Clev. St. L. Rev. at 33 n.176 (“‘[I]t [was] well
known to be an offence against law to ride or go armed with ... firelocks, or other
dangerous weapons.”” (quoting The Salem Gazette, June 2, 1818, at 4)); Cornell,
Preserving Liberty, 80 L. & Contemp. Probs. at 39 (“[I]t was not simply breaches
of the peace, but even an “‘inchoate breach’ such as traveling “offensively armed’ or
with “an unusual number of attendants’ that ran afoul of the [1795 Massachusetts]
law.”).

Other states prohibited the carrying of “dangerous and unusual weapons,”
echoing English authorities like Hawkins and Blackstone. Firearms fell within this
proscribed category. The North Carolina Supreme Court made this point explicit,
stating:

It has been remarked, that a double-barrelled gun, or any other gun,

cannot in this country come under the description of “unusual

weapons,” for there is scarcely a man in the community who does not

own and occasionally use a gun of some sort. But we do not feel the

force of this criticism. A gun is an “unusual weapon,” wherewith to

be armed and clad. No man amongst us carries it about with him,

as one of his every day accoutrements—as part of his dress—and
never we trust will the day come when any deadly weapon will be
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worn or wielded in our peace loving and law-abiding State, as an
appendage of manly equipment.

State v. Huntly, 25 N.C. 418, 422 (1843). Appellants and the NRA fasten on the
dictum that the “carrying of a gun per se constitutes no offence,” but that does not
change the fact that carrying a gun, an “unusual weapon,” could be regulated when
carried “in such manner as naturally will terrify and alarm, a peaceful people.” Id.
at 422-23. Appellants also mischaracterize a quotation from legal scholar and
Supreme Court Justice James Wilson—*“that it was unlawful only to carry
‘dangerous and unusual weapons, in such a manner, as will naturally diffuse a
terrour among the people.”” Appellants Br. 26 (citing 3 James Wilson, The Works
of the Honourable James Wilson 79 (1804)). But Appellants ignore the full
passage, which, in fact, is taken directly from Hawkins’s treatise and provides
strong evidence for the opposite of what Appellants contend: that carrying firearms
in public naturally causes terror. 1 Hawkins, Treatise ch. 63, § 4 at 135; see supra
pp. 6-7.

2. Massachusetts and other states adopted “reasonable cause”
laws like the ones at issue as criminal prohibitions against
carrying firearms in public

In addition to broad prohibitions against the open carrying of guns, early
American criminal laws serve as historical precedents for the firearms licensing

policies of Boston and Brookline, under which an applicant cannot carry a firearm

publicly without restriction absent “good reason to fear injury.” In the nineteenth
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century, many states, starting with Massachusetts, enacted “reasonable cause” laws
providing that anyone who publicly carried a pistol “or other offensive and
dangerous weapon, without reasonable cause to fear an ass[au]lt or other injury,”
could be arrested and required to obtain “sureties for keeping the peace.” E.g.,
1836 Mass. Laws 748, 750 ch. 134, § 16; see 1838 Wis. Laws 378, 381, § 16; 1841
Me. Laws 707, 709, ch. 169, § 16; 1846 Mich. Laws 690, 692, ch. 162, § 16; 1847
Va. Laws 127, 129, ch. 14, 8 16; 1851 Minn. Laws 526, 528, ch. 112, § 18; 1853
Or. Laws 218, 220, ch. 16, § 17; 1861 Pa. Laws 248, 250, § 6; 1870 W. Va. Laws
702, 703, ch. 153, § 8.

These reasonable cause laws further rebut Appellants’ and the NRA’s
assertion that no bans on public carrying of guns existed. The NRA’s primary
response—offered without citation—is that violation of a reasonable cause law
required threatening behavior, and that even a person exhibiting threatening
behavior could continue carrying firearms as long as he obtained sureties
answerable if he breached the peace or injured others. NRA Br. 14. Not a single
source supports the NRA’s view of these laws.

Plainly, the title of the Massachusetts law—“Persons who go armed may be
required to find sureties for peace”—does not include the NRA’s qualification.
Peter Oxenbridge Thacher, a state judge, described Massachusetts’s law in a grand

jury charge, explaining that “no person may go armed with a dirk, dagger, sword,
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pistol, or other offensive and dangerous weapon, without reasonable cause to
apprehend an assault or violence to his person, family, or property.” Cornell,
The Right to Carry Firearms Outside of the Home: Separating Historical Myths
from Historical Realities, 39 Fordham Urb. L.J. 1695, 1720 (2012); see also id. at
1720-1721 (Judge Thacher’s account “unambiguously interprets this law as a
broad ban on the use of arms in public” and “drew praise in the contemporary
press”).

Moreover, the historical record indicates that reasonable cause laws were
enforced as general prohibitions against the public carrying of firearms. For
example, a Richmond, Virginia newspaper stated that justices of the peace “may
issue a warrant for the arrest of any party going armed with a deadly or dangerous
weapon.” Letter from Mayor A.M. Keiley, The Daily State Journal (Richmond,
Va.), Sept. 16, 1872; see also Local Matters, Daily Dispatch (Richmond, Va.),
June 1, 1861, at 2 (Virginia man “held to bail” for “habitually going armed”).

Other nineteenth-century newspaper articles similarly report criminal
prosecutions under reasonable cause laws even when the person was carrying a
concealed weapon, which would not involve threatening behavior. See, e.g., City
Intelligence, Boston Courier (Boston, Mass.), Mar. 7, 1853, at 4 (reporting arrest
and charge for “carrying” a concealed and loaded pistol); Local Intelligence,

Evening Star (Washington, D.C.), Nov. 26, 1856, at 3 (describing multiple arrests
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for “[c]arrying [c]oncealed [w]eapons™); City Items, Richmond Whig (Richmond,
Va.), Sept. 25, 1860, at 3 (reporting that person was “arraigned” for “carrying a
concealed weapon” and “required [to] give security”); Recorders Court, Oregonian
(Portland, Or.), Aug. 6, 1867, at 4 (reporting conviction for “carrying a concealed
weapon,” resulting in two-day imprisonment); Municipal Court, Massachusetts
Spy (Worcester, Mass.), Jan. 14, 1870, at 2 (Thomas J. Hilton prosecuted for
carrying concealed weapons, for which he was put under $100 to keep the peace);
Crimes of a Year, Daily Gazette (Kalamazoo, Mich.), Jan. 18, 1889, at 2
(conviction for “[c]arrying concealed weapon,” resulting in 30-day prison
sentence).

The reasonable cause laws accordingly confirm the long tradition of
restricting the public carrying of firearms, while establishing a limited exception
for persons with a particular need for self-defense. That limited exception would
have been unnecessary, and the reasonable cause laws entirely superfluous, if—as
Appellants and the NRA insist—the Second Amendment protected a broad right to
carry firearms publicly.

3. Appellants’ and the NRA’s other citations do not support
their desired broad right to carry firearms publicly

Appellants and the NRA cite a variety of other sources in their attempt to
rewrite American history to support broad rights to carry firearms publicly without

restrictions. Each attempt fails.
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Appellants first rely on anecdotes and statements from Thomas Jefferson,
George Washington, Patrick Henry, and John Adams. Appellants Br. 23-24.
Appellants take their quotations out of context, with the most blatant example
being their selective quotation of Jefferson’s advice to his nephew, which reads:

Give about two [hours], every day, to exercise; for health must not be

sacrificed to learning. A strong body makes the mind strong. As to

the species of exercise, | advise the gun. ... Let your gun therefore be

the constant companion of your walks. Never think of taking a book

with you. The object of walking is to relax the mind. You should

therefore not permit yourself even to think while you walk; but divert
yourself by the objects surrounding you.

1 The Works of Thomas Jefferson 397-398 (letter of Aug. 19, 1785) (H. A.
Washington ed., 1884). Jefferson’s preferences regarding “exercise” and “walks”
certainly do not support a right to carry firearms publicly in populated areas like
Boston or Brookline—just as the famous bibliophile’s admonition to “[n]ever think
of taking a book with you” should not be interpreted as advice for day-to-day life.®
Plainly Jefferson was only encouraging the use of firearms for sport; both
Brookline and Boston provide “sporting” licenses, which allow individuals to carry

firearms for “recreational” purposes, as Jefferson envisioned. See Gould v.

6 Notably, during the drafting of the 1776 Virginia Constitution, Jefferson
proposed a provision protecting Virginians’ right to bear arms but only “within
[their] own lands or tenements.” See Jefferson, Third Draft of the Virginia
Constitution 1776, in 1 The Papers of Thomas Jefferson 363 (J.P. Boyd ed. 1950).
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O’Leary, 291 F. Supp. 3d 155, 160-163 (D. Mass. 2017). Indeed, plaintiff-
appellant Michael Gould received exactly such a license. Id.

Similarly, Washington’s carrying of a firearm “on an expedition” with the
military in the largely unsettled Ohio Country (Appellants Br. 23) does not
demonstrate any belief in a general right to carry firearms in public; neither does
Patrick Henry’s use of a “musket slung over his shoulder to pick off small game
for [his wife’s] table” while traveling through the rural countryside to the Hanover
County courthouse. See Unger, Lion of Liberty: Patrick Henry and the Call to a
New Nation 30 (2010). Again, both Boston and Brookline offer restricted licenses
permitting the carrying of firearms for hunting, which individual plaintiff-
appellants received. See Gould, 291 F. Supp. 3d at 160-163.

The quotation from Adams’s defense of British soldiers following the
Boston Massacre likewise does no work here; at most, Adams mentioned a right to
self-defense in the event of a dangerous riot, made clear by his reference to the
“Inhabitants[’] ... right to arm themselves at that time for their defence.” Adams,
First Day’s Speech in Defence of the British Soldiers Accused of Murdering
Attucks, Gray and Others, in the Boston Riot of 1770, in 6 Masterpieces of
Eloquence 2569, 2578 (Hazeltine et al. eds., 1905); see also id. at 2577-2578
(citing Hawkins’s discussion on defending against “dangerous rioters”). He

certainly said nothing about a general right to carry firearms in all circumstances,
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without cause. Moreover, it is far from clear that Adams was referring to firearms
at all. In fact, the Bostonians carried “snowballs, cakes of ice, oyster shells,
cinders, and clubs,” not guns. Id. at 2576."

Appellants and the NRA also point to laws compelling ownership and
bearing of firearms as part of people’s civic duties, such as serving in the militia.
Appellants Br. 22-23; NRA Br. 12. Of course, Appellants do not seek to carry
firearms in military service or in response to a government mandate—a settled
exception that dates back to the original Statute of Northampton. See 2 Edw. 3,
258, ch. 3 (exception for “the King’s Servants in his presence, and his Ministers in
executing of the King’s Precepts, or of their Office, and such as be in their
Company assisting them”). Indeed, the Supreme Court has clearly rejected the
notion that private citizens may demand the same right to carry arms afforded to
those in government service. See Presser v. lllinois, 116 U.S. 252, 267 (1886)

(“Military organization and military drill and parade under arms are subjects

! Quite apart from Appellants’ misleading presentation of these statements,
they are in themselves weak evidence of the meaning of the Second Amendment
when compared to the contemporaneous laws that expressly prohibited carrying
firearms in public. See Mclntyre v. Ohio Elections Comm’n, 514 U.S. 334, 360
(1995) (Thomas, J. concurring) (“[T]he simple fact that the Framers engaged in
certain conduct does not necessarily prove they forbade its prohibition by the
government.”); see also Charles, Armed in America, at 113 (“Just because
eighteenth century persons owned and used firearms, and carried those firearms at
times, does not mean it was perceived by those same persons as a constitutionally
protected right to do so, particularly in densely populated places.”).
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especially under the control of the government of every country. They cannot be
claimed as a right independent of law. ... The constitution and laws of the United
States will be searched in vain for any support to the view that these rights are
privileges and immunities of citizens of the United States independent of some
specific legislation on the subject.”); see also Heller, 554 U.S. at 620-621 (citing
Presser, 116 U.S. 252, 264-265).

Appellants also cite a handful of nineteenth-century cases for their
proposition that the Second Amendment forbids outright bans on the public
carrying of firearms. Appellants Br. 24-25. These cases are of scant persuasive
value.

First, the decisions cited address only outright bans on the public carrying
of firearms, without exception—not regulatory schemes like Boston’s or
Brookline’s. See, e.g., State v. Reid, 1 Ala. 612, 616-617 (1840) (*A statute which,
under the pretence of regulating, amounts to a destruction of the right, or which
requires arms to be so borne as to render them wholly useless for the purpose of
defence, would be clearly unconstitutional.”); Nunn v. State, 1 Ga. 243, 251 (1846)
(invalidating portion of statute that “entirely forbids” wearing of pistols).
Massachusetts’s “good cause” requirement does not “entirely forbid[]” the public
carrying of firearms, but merely subjects it to reasonable regulation. Every

nineteenth-century case to address a policy like Massachusetts’s upheld or
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condoned laws limiting the carrying of arms to circumstances when presented with
specific threats. See, e.g., Andrews v. State, 50 Tenn. 165, 191 (1871)
(invalidating total ban on carrying arms in public because there was no exception
for instances where “they were worn bona fide to ward off or meet imminent and
threatened danger to life or limb, or great bodily harm”); State v. Barnett, 34 W.
Va. 74, 77-78 (1890) (affirming conviction for carrying a revolver without
“sufficient ground ... to fear death or harm”); State v. Duke, 42 Tex. 455, 456
(1874) (upholding law prohibiting public carrying of firearms unless one “has
reasonable grounds for fearing an unlawful attack on his person, and that such
ground of attack shall be immediate and pressing’).

Second, two of Appellants’ cited cases arose under differently worded state
constitutions, not the Second Amendment. See Bliss v. Commonwealth, 12 Ky. 90
(1822) (discussing Ky. Const., art. X, § 23 (1799)); Reid, 1 Ala. at 614-615 (citing
Ala. Const. art. I, § 23 (1819)). And Bliss was viewed with skepticism by other
states. See, e.g., Commonwealth v. Murphy, 166 Mass. 171, 172-173 (1896)
(“Legislature may regulate and limit the mode of carrying arms. The early
decision to the contrary of Bliss v. Commonwealth has not been generally
approved.” (citations omitted)). Similarly, Appellants cite the writings of Charles
Humphreys as apparent support for a broad constitutional right to carry firearms in

public. Appellants Br. 26. But as its title shows, the Humphreys text clearly
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focused on the (“not ... generally approved”) Kentucky constitutional tradition,
and therefore cannot be treated as generalizable authority on American firearms
regulation or the Second Amendment. See Humphreys, A Compendium of the
Common Law in Force in Kentucky 482 (1822); Cornell, Preserving Liberty, 80 L.
& Contemp. Probs. at 35 (“Humphreys specifically took up the question of how the
state’s constitutional provisions on the right to bear arms, as interpreted by the
courts, had modified common law restrictions on ‘riding or going armed with
dangerous or unusual weapons.’ ... [H]e noted that in Kentucky [the] legal bar had
been raised ....").%

Moreover, “[t]he judges deciding the Southern right-to-carry cases
were ... immersed in a social and legal atmosphere unique to the South. The
distinctive nature of Southern society, including its embrace of slavery and honor,
contributed to an aggressive gun culture.” Ruben & Cornell, 125 Yale L.J. Forum
at 128. “At minimum, the historical origins of [Nunn v. State, 1 Ga. 243 (1846)]
and similar cases ought to give modern judges serious pause as they consider

public carry cases ... in the post-Heller era.” I1d.

8 Kentucky later revised its constitution to clarify that the “the General
Assembly may pass laws to prevent persons from carrying concealed arms.” See
Cornell, Preserving Liberty, 80 L. & Contemp. Probs. at 35 (quoting Ky. Const.
art. X111, 8 25 (1850) (miscited as “art. I11”” in original source)).
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Appellants and the NRA have shown no basis to conclude that American
authorities, any more than English authorities, recognized an unfettered right to
carry firearms publicly. On the contrary, the lengthy English tradition of
regulating the public carrying of firearms was recognized and implemented in this
country. The Second Amendment, like the settled practice in England and
America, does not prevent reasonable regulations on the public carrying of
firearms like the ones that Boston and Brookline have chosen.

CONCLUSION

The district court’s judgment should be affirmed.
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Laws passed in 1686. 289

ny persons as they shall think fit, not exceeding seven, to
malke orders from time to time, such as may be suitable and
beneficial for every town, village, hamlet, or neighbourhood,
for preventing all harms Dby swine, in town, meadows,
pastures and gardens, In any respect, and to impose penal-
ties according to their best discretions.

Chap. VIIL
An Act appointing some new Commis-
sioners of the Highways.

\/ HEREAS there was an act made in the year 1682, for

the county of Monmouth, to enable Col. Lewis Moiris,
John Bound, and Joseph Parker, to lay out highways, pas-
sages, ferry’s, and making bridges and such like; there
being three of those persons disenabled for the true perform-
ance of the said services, be it lherefore enacted by the
Governor, Council and Deputies now met and assembled,
and by the anthority of the same, that John Frogmerton,
John Slocame, and Nicholas Brown, in the stead and room
of Col. Lewis Morris, John Bound, and Joseph Parker, be
made capable and hereby invested with the same power to
all intents and purposes in the said premises, as the afore-
said Col. Lewis Morris, John Bound, and Joseph Parker,
were by the said acts.

Chap. IX.

An Act against wearing Swords, &c.

HEREAS there hath been great complaint by the in-
habitants of this Province, that several persons wear-
ing swords, daggers, pistols, dirks, stilladoes, skeines, or
any other unusual or nnlawful weapons, by reason of which
several persons in this Province, receive great abuses, and
put in great fear and quarrels, and challenges made, to the
great abuse of the inhabitants of this Province. Beitihere-
Jore enacted by the Governor, and Council, and Deputies
now met in General Assembly, and by authority of the same,
that no person or persons within this Province, presume
to send any challenge in writing, by word of mouth,
19
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or message, to any person to fight, upon pain of being im-
prisoned during the space ol six months, without bail or
mainprize, and forfeit ten pounds; and whosoever shall ex-
cept of such challenge, and not discover the same to the
Governor, or some publick officer of the peace, shall forfeit
the sum of ten pounds ; the one moiety of the said forfeiture
to be paid unto the Treasurer for the time being, for the
public nse of the Provinee, and the other moiety to such
person or persons as shall discover the same, and malke proof
thereofl in any court of record within this Province, to be re-
covered by the nsnal action of debt, in any of the said
courts. And be it further enacted by the aunthority afore-
said, that no person or persons after publication hereof,
shall presume privately to wear any pocket pistol, skeines,
stilladers, daggers or dirks, or other unusual or unlawful
weapons within this Province, upon penalty for the first
offence five pounds, and to be committed by any justice of
the peace, his warrant beflore whom prool thereof shall be
made, who is hereby authorized to enquire of and proceed in
the same, and keep in custody till he hath paid the said five
pounds, one half to the public treasury for the use of this
Province, and the other half to the informer: And if such
person shall again offend against this law, lie shall be in like
manner committed (upon proof thereol before any justice of
the peace) to the common gaol, there to remain till the next
sessions, and upon conviction thereof by verdict of twelve
men, shall receive judgment to be in prison six month,
and pay ten pounds for the use aforesaid. Andbeil fur-
ther enacled by the anthority aforesaid, that no planter shall
ride or go armed with sword, pistol, or dagger, npon the
penalty of five pounds, to be levied as aforesaid, excepting
all officers, civil and military, and soldiers while in actual
service, asalso all strangers, travelling upon their lawful oc-
caslons thro’ this Province, behaving themselves peaceably.
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, 1780,
terpofition difarmed of her natyral weapons, frec avgument- and debate, errors ceafing to ’
be dangerous. when it is permitted freely to contradi€t them ;

1I. BE it enilled by the General Affembly, ’1"1)21? ne man fhall be compelled to frequent No man o
or fupport any religious worthip, Placg:, or Miniftry what{oever, nor fhall be‘cnforced, f]ucm or l'ur.
reftrained, molefted, or bu.rthcned in his body o' goods, nor fhall otherwife fuffer on ac- l;g;;;’ggmfgi;;
count of his religious opinions or belicf; but that all men f{hall be free to profefs, and by A

i1 men free

argument to maintain, their opinions in matters of religion, and. that the fame fhall in no {,‘;ﬁ’;‘;{:ﬁ;,’j’,"‘

wite diminifh, enlarge, or affect their civil capacities, ~ e
. " - : ’ . a P L . . opinions,
Ii. AND though we well know that this- Atiembly cleéted by the people for the ordi- pegaagon

nary purpofes of legiflation only, have no power to re rain the Alts of fucceeding Affem- thathe righe
bliss, conftituted with powers cqual to our own, and that therefore to declare this A€t to be fhed, are of .
irrevocable, would be of no effect in law’; yet we are free to declare, and do declare, that ‘r‘;fh['f:;’::n;
the rights hereby afferted, are of the natural rights of mankind, and that if any A¢t fhall Kind. ’
be hereafter pafled to repeat the prefent, o to narrow its operation, fuch A€t will be an

infringement of natural right.

rn B G B G o e B o

G nndin o e o

General Affembly, begun and held at the
Public Buildings, in the City of Richmond,
on Monday, the 16th Day of Ocdvber, in
the Year of our Lord, 1786.

DSttt Al . i e

C I A P XXI.
An A# foréi(!dizzg and punifbing Aﬁ)‘ays.

{Pafled the 29th of November, 1786.]

B #t cnadled by the General Affembly, That no man, great nor fmall, of what condition Punifimest ot
 {oever he be, except the Minifters of Juftice in executing the precepts of the Courts perfons oing
of Juftice, or in cxccutinig of their office, and fuch as be in their company affiting them, Couresof Juf:
be fo hardy to come before the Juftices of any Court, or other of their Minifters of Jufe fi o the,
~ tice, deing their office, with force and arms, on pain, to forfeit their armour to the Com- Jufice, er in
monwealth, and their bodics to prifon, at the pleafure of a Court; nor go nor ride armed by fe ;i
night nor by day, in fairs or markets, or in other places, in terror of the Country, upon pain  of theCouny
of being airefted and ¢commitied to prifon by any Juftice on his own view, or proof by others,
there to abide for fo long a timeas a Jury, to be fivorn for that purpofe by the faid Juftice,
fhall direft, and in like manner to forfeit his armour to the Commonwealth; but no perfon

{hall be imprifoncd for {uch offence by a lenger fpace of time than one month.

L
PETRITSY

gt

C H A P XXII.
N
An Aét againfp Confpirators,
{Pafled the 24th of November, i786.]A

VB E it declared and enacted by the General Affembly, That Confpirators be thiey thatdo con: Who fll be
federate and bind themfelves by oatly, covenant, or other alliance, that every of them f;f,‘:‘,ﬁf_“‘
ihall aid and bear the other faifely and malicioufly, to move or caufe to be moved any indict- '
ment or information again{t another on the part of the Commonwealth, and thofe who are
convicted thereof at the fuit of the Commonwealth, fhall be punifhcd by imprifonment and
amercement, at the diferction of 2 Jury.
I
Add. 17
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In the Year of our L O R D, 1795,

436

Criminal Offenders.

AD repealeds

Juflices ol the
FPeave empow-
ereds

on faid fence, till it comes to the land improved by George Sumner 5
then through faid land nearly the fame courfe, till it comes to the
fouth-weft corner of faid George Sumner’s home meadow, fo called
then turning and running cafterly in faid meadow, as the ditch
which forms the fence is made, till it comes to the fouth end of Ben-
jamin Hawes’s meadow ; then in the line between faid Fasves's
meadow, and the land of William Richards ; then in the line between
faidd Richards’s home lot,and the meadow lots, till it comes to Cuin-
ming's brook, fo called ; thence on faid brook, till it comes to the
line between Stoughten und Sharen ; thence on faid line till it comes
to Neponfet-river ; thence wefterly on faid river, till it comes to
Traphole brook ; thence on faid brook, till it comes to the bounds
firlt mentioned—thall be confidered as one Common and General Lield ;
and that the proprictors of faid lands, their heirs and fucceflors be,
and they liereby arc incorporated and invefted with all the powers
and privileges which the proprietors of Common and General Ficlds
by Law arc invefted with,
[This Act palled Yanuary 22, 1795.]

C I A D 1L,

An A& for repealing an A&, made and pafled in
the year of our Lord, one Thoufand fix Hundyed
and Ninety-two, entitled, ¢ An A& for punifh-
ing Criminal Offenders,” and for ye-cnating cer-
tain Provifions thercin.

L. it enalled by the Senate and Houfe of Reprefentatives, in General
Y Court affembled, and by the authority of the fame, That the faid
A& be, and hereby is repealed, and made wholly null and void.
And be it further enaéled by the authority aforefaid, That every Jul-
tice of the Peace, within the county for which he may be commif-
fioned, may caulc to be ftaid and arrefted, all aflrayers, rioters, dif-
turbers, or breakers of the peace, and fuch as fhall ride or go armed
offenfively, to the fear or terror of the good citizens of this Com-
monwealth, or fuch others as may utter any menaces or threatening
fpeeches, and upon view of fuch Juftice, confeflion of the delinquent,
or other legal convidlion of any fuch offence, fhall require of the
offender to find furctics for his keeping the Peace, and being of the
ood behaviour ; and in  want thereof, to commit Lim to pri-
on until he fhall comply with fuch requifition : And may further
punifh the breach of the Peace in any perfon that fhall affault or firike
another, by fine to the Commonwealth, not exceeding twenty fhil-
lings, and require fureties, as aforefaid, or bind the offender, to ap-
pear and anfwer for his offence, at the next Court of General Scf-
fions of the Peace, as the nature or circumftances of the cafe may
require.

[This A& pafled January 29, 1795.]
¢ H oA R
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A C T 8

PASSED anvur FIRST SESSION cr rve FOURTH GENERAL
“ ASSEMBLY or Tue STATE or TENNESSEE,

fTEUN AND HELD AT KNOXVILLE, ON MONDAY, THE
TWENTY FIRST DAY GF SEPTEMBER, ONE THUUSAND
' BIONT HUNDRSD AND ONE.
SPTEER

CHAPTER L

80 ACT toaniend an adl, eatitled, ** An all for the better eflabliffiment
" and regalation of the militia in ibis fiate.” (vassen wov. 14, 1801.
Siatei & BE it enadled by the General Aflersbly of the State qf?:mﬂ{ﬂf{-’, |
- That cach regiment of militia in this ftate fhall be di-
vided into two batralions, by the regimental court martial at their next
Guting after the pefling of this a&t, having due refped to the convénien-
ey of the different companies, without regard to baunds or number ;
aud the officers of cach battalion fhall have the privilege of chufing
their mufler ground, except where the regiment has been previoufly di-
vided by law, and in that ocefe the divifion fhall contipuc as heretolore,
or be difcontinued at the difcretion of the court martial. The firll bat-
talion in each regiment fhell hold a battalion mufler onthe firl Thurf-
day in April; the fecond batralion on the third Therfday in April an-
nually ; and a court martial {hall be held in cach battalion on the day
focceeding the battalion muller ; fuch mufters and courts martial to bz
condufted under the fame rules, regulatiors and reltri@ions as regimen-
tal mufllers and courts martial, referving to any perfon who may think
himfelf aggrieved by any fentence of tuch court martial, the right of
appeal to the next court martial of the regiment.  And it fhall be the
duty of the adjurants to attend rhe battalion mufters iu their refpedive
regiments, and of the judge advocates to attend the battalion courts
gnartial, and theay (halt perform the fame dutics which they are requizs
ed to perform at regimental muflers and conrts martial, and be atlow-
ed the fame compenfation. And the major appointed to the command
of each battalion fhall attend the battalion mullers, and ey prefide i
the courts martial, or may direét the {enior oflicer prefent to prefide ;
and if he thould be abfent, the officer next in rapk fhall perform the
dutics of the major at fuch muller or court martial,

Sec. 4. Be it enacted, Thateach regiment of infantey fhall hold only
one regimental multer in each year, at their relpeéhive court houfes, on
the Thur{day immediately preceding the firlk day of holding the courts
in the {everal ceunties, in cither of the moanths ot September, O&laber,
and November annuully, except the fecond regiment of Davidfon coun-
ty, who fhall hold their regimental multer at the piace heretofore pro-
vided for by law, on the Thur{d:iy fucceeding the court of faid county,
in the month of O&lober in each and every year, And the brigadier
general (ball attend the feveral regimental mullers in his brigade, at leaft
once in two years, or oftener if he fhall thiok neceffary, and in fuch ro.
tationas hethall think proper, not inconfiftent with this a&, for the pur-
pote of reviewing {uch regiment, & making {uch regulations as may ap-
pear to him nescfary not oxherwile inconfiltent with this law. Provided,
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geants, deeds, or mefae conveyanczs not being proved and repiltered
<vithin this flate, it thall and may be lawful for fuch perfon or perfons
to prove and regilter his, her, or their graots, deeds or mzfac convey-
ances,

. See. 2. Be it enaffed, That this a®t {nall b2 in force until the end of
the next flated feffion of the general allemblr.

. CHAP %XL
An ACT 1oamend an af?, entitled,** Aaa& to afcertain the boundaries
. of land, and tor perperuzting teflimony.—passe0 vovEMBFR 6, 1801,
Bﬁ':’t eracted by the Generel Affembly of the Stats or Tenreffee, That all
““the priviisges, benckits, and advaatages ariling under or accruving to

others, by virtue of an a@, eotitied, “ An a& to alcertain the.

boundzries of land, and for perpetuating teflimany, pafled at Knoxvitle
ia the year 1799, fhall extend to the citizens refident fouth of French
Broad and Huliton, and between the rivers Big Pigeon and Tenncflee,
bolding or claiming, or that may hold or claim laad by right of oc:
tupancy, fo far as may refpeit their rights to, or the conditionzal op
boundary ltnes of their refp:&ive claims or rights of occupancy and
‘pre-emption in that traét of country, any thing in the provifo to the
fourth {eQion of faid recited 2& to the contrary notwithitanding.
CHAP XXIL
Ax. ACT Jfor the vefiraint of idle and diforderly perfon:—pASSER
NeVEMEER 13, 1801,

- IWHERFAS it becomes necefliry for the welfare of the community,

to (npprefs wandering, diforderly 20d idle perfons :

Seltion 1. BE it enacted by the General sffembly of the State of Tennefee,
That any perion or perfons who have no zpparent means of fubfiftence,
or neglef applying themfelves to foms honeft catling for the fupport
of themiclves and tamilies, cvery perlon fo off:ndiog, who fhall be found
fauntering about negle@ing his bufinefs, and cndeavoring to maintain
hi:nfelf by gaming or other undue means, it (hall and may be Jawful
for any jultice ot the peace of the county wherein fuch perfon may be
¢ound, on due proof made, to iffue his warreznt for {uch cffending pericn,
and caufe him to be brought betore faid juftice, who is hereby empow-
ered, on convi&tion, to demand fecurity for his good behaviour, and in

afe of refufal or negle®, to commit him ta the goal of the county, for
any term not exceeding five days, at the expiration of which time he
fhall be fet at liberty if pothing criminal appears againit him, the faid
offender paying 2il charges acifing from fuoch imprifonmentg
and if fuch perfon fhall be guilty of the like offence from and after the
fpace of thirty days, he, (o offending, {hall be deemed a vagrant, and be
fubje to one month’s imprifonment, with all cofts accruing thereon,
which if he negle&s or refufes to pay, he m1y be continued in prifon
until the next court of the county, who may proceced to try the faid
off:nder, and if feund guilty by a verdi@ o a jury of good and lawiul
men, faid court may proceed to hire the off:nder for any fpace of time
not exceeding lix months, to make fatisfadtioa lor all colts, butif fuch

erfon or perfone fo offunding, be of iil fam:, [o that he or they cunnot

e hired for the cofts, nor give fufficient fecurity for the {ame and hig
future gowl behaviour, in that cale it (hall and may be law(ul for the
faid court to cauf the offsncer to recive not exceeding thirty nine lathes,
on his bare back, after which he fhall be fer at liberry, and the cofts
grifing thereon fhall beocme a county charge ; which punifhment may
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Be 3afed a3 often asthe perfon may be gmlty, allowing thirty days bea
tween th- punithment and the offence.
Sec, 2. Be'it enacted That it (hall not be lawful for any perfon or
perlons of il fame or fufpicmus charaler, to remove him or themfelves
from nne county to another in this ftate, ‘without. firlt obtaining a cere

tifizate from fome jnfice qf the peacs of faid county or captain of his

eompany. fatting forth his inten:ion in removing, whather to fettle in
Tail eannty. or if travelling, to fet forth hiz bnfinefs and defination,
and if fuph traveflar thonld be defirous to ftay in any county longer
than ten day. he fhall firlk apoly to fome jutice of faid county for
Irave, and nhtain a certificate for that purpofz, fettine torth the time of
bis permiffion, and if fuch p=rfon fhall be found loiteriag in faid
county after the exniration of his parmit. ar f1il to obtain the fame a.
greeable tn the trus intent and meanine of this a&, fuch perfon or per-
fons (n nffanding. miv h= anprehende? by anv parlon ar perfons, and
¢arrisd befora fims fu'tice of the- prace, wha may enquirc into hisg
charafter and hofinefss and fine him at his difcretion, not rxceeding
ten doltarg « hut if faid traceller fhal) be fonnd on examination, to be
a perfon of ifl fame. and there is reafon to fufpeét he is Ioitering in faid
county for evil purnnfz, attemptine to acquire a living by gambling, or
other bad pra&ices. {fuch jultice thall have power ra commit any perfon
of liks chara:r, until he fhall ind paod and fufficient fecurity for his
gnod hehaviour, for anv tims not exceeding ten aavs, and faid jultice
of ths nracs ur court of th connty fhall proceed againlt fuch oﬁ’:ndcr,
in *hs fimy» manner 29 i haretafare prelerihed for vagrants,

S«2, 3 Be it tagcted, Toar all and every ke=per or k“mrs exhibitor
or exhihitors, of either of the garaing tables comm-nly called 4. B, C,
or E O. rables, or faro bank, or of any other gaming cloth table, or
bank of the fame, or liks kind, under any danomination whatever, (hall
be deemed and treated as a vagrant, and moreavec it {hall be the duty
of anv {ndae or juftice of the peace, hv warrant under his hand, to or-
ds: fuch paming table or cloth to be feizsd and publicly burned or deé
firoyed ;s faid warrant fhall be direft=d to fom: one conftable within the
connty, whafe dure it hall be, forrhwith to execure the fame ¢ Provided,
That nothing herein cuncatued, fhail be fo confirusd as to extend to

-bifliard tables;

Sec. a. Be it enacted, That it fhall not be lawful for any houfe ksep-
er to harbar any idle perfon of the chara&er aforefaid, for any longer

~ time than is heretofors fpecifizd, under the penalty of twentv dallars

for every fuch offence, to be recovarad by warrant before an”uﬁlc- of
the peace of the county whera the offsnce is commirted.

Sec g Beit enacted, That it (hall be the duty of each jultice of the
peace, on information being made on oath to him or them, that there
isa perlhn or perfons of the aforef2id defeription, loitering in his or

_their county, then and in that cale he or they fhall iffue his or their

warrant againf fuch perfon or perfons agreeable to this a& : And pro.
wided. he ov thay (hall neolett or refule {6 to do, it fhall be decmed 2
mifd=meinae inoffice, for which he or they fhall be impeachable, 2nd
on canwidinn he removed from nffice.

Ses 6 Pr it enacted. That if any perflon or parfons fhall publicly
ride or go armad to th= tevror of the penple, or privately ¢arry any
dirk. hraa knife. piliol or any other dangerius weapon, to the fear or
terrac of anv mnfm, it fh:m be B2 duty of apy judge or jultice, on'bis

Digitized from Best C opy Available

Document: 00117305304 Page: 65 Date Filed: 06/21/2018  Entry ID: 6178985

Add. 25



Case: 17-2202

. the purview and me=aning of this a& is hereby repealed.

Document: 00117305304 Page: 66  Date Filed: 06/21/2018

- 261 )
own view, or noan the infarmation of any othar” paric n on nath, to
bind fuch psrfin or perlons to their good behaviour and if he or they

L fﬂ.“ to ﬁ"l'] !':cuﬁ”eh. commit hi!’l’l or thfrﬂ to goal and it fu:h p.:rfon ar

p-rions fhall continue o to aff:ad, heor they fhall pot only forfeit
their reengnizance, but be liable tv an indi@ment, and be punifhed as
for abreach of the peare, or rint at common law.

Sec . Beit enarted, That if any perfon or paifons (hall unlawfully
‘ent ont or dif\hle the toncus, pn* nut an eve, flit 2 nofe. bite or eyt off
a nof2, ear orlip, or cut off or difable any limb or member, or ftah any
‘perfon whatfoever, in doing [, to maim, wound or disfiqure in any of
the manner: hefore mentioned, fueh parfon or perfons fo offznding.
their counfelinrs, aiders and absttors, knowing of, and privp to thes of-
fence, (hall be and are hereby declared to be felons, and (hall fuff:r as
iacale of felony : Provided nsverthele/is, he or theay Mhall be entitled to
banefit of clergy, and bz further liable to an ad&ion cf damagesto the
par-ty injured.

Sec 8. Be ir enadfed. That all finesinfited by this a&, fhall be ons
ha!t to him that wil fuz for the fame, and the other half to the ufe of

" the county.

Sec. 9 Be it enafled Thatall 'vws and parts of laws, which come
within the meaning and'purview of this 2%, are hereby repealed.

CHAP xxnr.~ 7

-———

AwACT 1o authorife the frveral courty courts of plear and quarter feffins

to remit and mitivate fines and forfeiiurcs on recognizances as therein
mentioned —(pacsen cer ner 12 18,1 )

.o Sellion 1 B?T it enaFed hy the General Aff:mbly of the State of Tenneffee,

That the feveral courts of pieas and quarter {~fionsin this

,, ftate, (hall have power to rem'* 01 mitigate all Anes by them inflicted,

and all for feitures on recopnizinees. previous to enrering finat jadgment
thereon ¢ Provided, 2 majoritv. or anv rumhsr an. Ifs than nine of the
juTicas of faid county b= prifint whuen fuckh r2nittangz or mitigation
fhafl he made.

Sec 2. Bz it enafied, That [o mnzh of any other aft as comes within

CHAP XXJV.
Av ADT concerning adminiftrations pranted ‘on the eflater of perfone
. dying intef ste therein mentionsd -~(PassED NOvemBER 10, 1801.)

VW HEREAS herztotors the courts of pleas and quarter fiflirns. dur.
ing the baing of the temporary gaverament calizd Franklin, grant-
ed adminiltrations on the cflates of perfons who died inteltate, and have

tlfaed letters of adminiftration accordingly, in virtue and by authority.
of which, the perfons o adminiftering, have proceeded to adminifter.

upon the goods and chattels, rights and credits of their intellates rel.
prétively : And wheresas it will contribute to the peace and quiet of fa-
miligs, that adminiftrations on fuch cflates, {o as atorefaid graated, be

« deemed and declared valid,

S:c 1. BEitenacted bythe General Affembly of the Stase of Tenneffee,
That all adminiftrarions granted by any ot rhe faid courts of pleas and
quarter feflions, and letters of adminiftration by any of the atorefnid

. eourts iffued, on the eftate or eftates of any perfon who died inteftate,

and all proceedings in virtue of fuch letters of adminidration had ang
~dgne, of, and concerning any fuch eftate, agrecably to, aud in conformis
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CHAPTER LXXVL

An Act describing the power of Justices of the Peace in Civil and
Criminal Cases.

Sec. 1. BE it enacted by the Senate and House of Represen-

tatives, in Legislature assembled, That it shall be within tl_le fequ juris-
. . iction of Jus

power, and be the duty of every Justice of the Peace within ;. of the

his county, to punish by fine not exceeding five dollars, all Fenee, o

assaults and batteries that are not of a high and aggravated gimina) cases,

nature, and to examine into all homicides, murders, treasons, in arresting,

and felonies done and committed in his county, and commit L?;';f,’ el

to prison all persons guilty, or suspected to be guilty of man- g of-

slaughter, murder, treason or other capital offence ; and to

cause to be staid and arrested, all affrayers, rioters, disturbers

or breakers of the peace, and such as shall ride or go armed

offensively, to the fear or terrour of the good citizeus of this

State, or such others as may utter any menaces or threaten-

ing speeches; and upon view of such Justice, confession of

the delinquent, or other legal conviction of any such offence,

shall require of the offender to find sureties to appear and

answer for his offence, at the Supreme Judicial Court, or

Circuit Court of Common Pleas, next to be held within or

for the same county, at the discretion of the Justice, and as

the nature or circumstances of the case may require; and

for his keeping the peace, and being of the good behaviour,

until the sitting of the Court he is to appear before ; and to

hold to bail all persons guilty or suspected to be guilty of less-

er offences which are not cognizable by a Justice of the

Peace ; and require sureties for the good behaviour of dan-

gerous and disorderly persons; and commit all such persons

as shall refuse so to recognize, and find such surety or sure-

ties as aforesaid ; and take cognizance of, or examine into

all other crimes, matters and oflences, which by particular

laws are put within his jurisdiction.

Sec. 2. Beaut further enacted, That all fines and forfeitures
accruing for the breach of any by-law, in any town within E‘;"'_‘ﬁ“h'“fflhe
this State, may be prosecuted for, and recovered before any tg\;:sw?na; be
Justice of the Peace in the town or county where the offence Prosecuted be-

2 3 - 5 : ore Justices of
shall be committed, by complaint or information, in the same the Peace.
way and manner other criminal offences are prosecuted be-
fore the Justices of the Peace within this State.

Sec. 3. Bet further enacted, That any person aggrieved Persons ag-
at the sentence given against him, by any justice of the Peace, £eved may
may appeal therefrom to the next Circuit Court of Common P Caurt of
Pleas to be held within the same county, and shall, before his Com- Pleas.
appeal is granted, recognize to the State in such reasonable M.':E‘ recognize
sum, not less than twenty dollars, as the Justice shall order, R
with sufficient surety or sureties for his prosecuting his appeal ; 2nd produce
and shall be held to produce the copy of the whole process, taond

and all writings filed before the Justice, at the Court appcal- mos Pleas.
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Failing {o pros- ed to. And if he shall not there prosecute his appeal, and
ceal, bisde. Produce the copies as aforesaid, the Court shall order his de-
fault to be ea- fault to be noted upon their record. And the said Court may
fere may or- OTder the same case to be laid before the Grand Jury, or may
der such caseto issue an attachment against the body of such appellant, and

Grand Jury or Cause him thereby to be brought before them, and when he

arrest :32‘5'5} . is so in Court, shall affirm the sentence of the Justice against
sentence, &c. 1im, with all additional costs.
Sec. 4. Beat further enacted, That each Justice shall have
Justices may authority to command the assistance of every Sheriff, Deputy
sistance of  Sheriff, Constable, and all other persons present at any affray,
sheriff, depu- riot, assault or battery, and may fine any person refusing
stables at riots, SUCh assistance, in a sum not exceeding six dollars; to be dis-
afirays, &e.  posed of for the use of the town where the offence shall be
committed ; and levied by warrant of distress on the offender’s
goods and cgattels, and ¥'or want lhereof}on his bfngx. 5

: Sec. 5. Beit further enacted, That any Justice of the Peace
ﬂﬁsi;fgi ey for the preservati?n thereof, or upon vie»{ of the breach there-
view, (in ab-  of, or upon view of any other transgression of law, proper to
z'f,';,‘iﬁ;;sf,‘:f;n: his cognizance, done or committed by any person or persons
stables,) re-  whatever, shall have authority, (in the absence of the Sheriff,
on (o appre- Deputy Sheriff or Constable,) to require any person or per-
hend offenders. sons to apprehend and bring before him such Olﬁfelrllderf or of-

fenders. And every person so required, who shall refuse or
Penalty for re- neglect to obey the said Justice, shall be punished in the same
fusing 1o 95 manner as for refusing or neglecting to assist any Sheriff, Dep-

uty Sheriff or Constable in the execution of his office as afore-
{,‘;tﬁaﬂfﬁzf said. And no person who shall refuse or neglect to obey such
declared—plea Justice, to whom he shall be known, or declare himself to be
of ignorance of g Justice of the Peace, shall be admitted to plead excuse on
admissible,  any pretence of ignorance of his office.

' Sec. 6. Be it further enacted, That Justices of hlhe Ii’eace
Justices may  within their respective counties, be, and they are hereby au-
grant subpee”  thorized and enl:powered to grant subpeenas for witnesses in
ses in_criminal a} criminal causes pending before the Supreme Judicial Court
cases - and Circuit Court of Common Pleas, and before themselves
But ot on be. T 21Y other Justice: %’rovided, That no Justice of the geace

e oe °¢” shall grant subpeenas for witnesses to appear ih_any Court,
Shats whht except before himself, to testify on behalf of the State, unless
f;‘,‘f:;‘gin*:: by the request of the Attorney General or County Attorney.
al, or County And all Sheriffs, Constables and other officers are directed
f‘;;‘l",',‘: g e a:;d ;mgowered to serve any warrant issuing from a Justice
himself. of the Feace.

_ Sec. 7. Be it further enacted, That the Justices of the
J“{’E‘!:f";n:’ujf; Peace shall account annually with the Treasurer of the State,
to State, Coun- the Treasurer of their respective counties,and the town Treas-
i, nd Tows urer, as the case may be, for all fines by them received or
all fines, &e. imposed, upon pain of forfeiting the sum of thirty dollars, to
Penayfor  be sued for and recovered by the Treasurer of the State, the
neglect. county or town Treasurer for the time being, to which the

said fines may respectively belong.
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Sec. 8. Be it further enacted, That all civil actions, where- Justice’s juris-
in the debt or damage does not exceed twenty dollars, (and gﬁ::,‘:; ’{‘:,;;‘;g
wherein the title of real estate is not in question, and special- tide 1o real es-
ly pleaded by the defendant,) shall, and may be heard, tried, :;:;fsifo':,“; i
adjudged and determined by any Justice of the Peace within extend 0 20
his county; and the Justices are severally empowered to grant 9%
summons, capias and attachment, at the request of any per- i.?i"é’:;ﬁiiﬁf
Son applying for the same, directed to some prgper officer capias, atach-
within the same county, empowered by law' to execute the ™™ e
same. And such sommons or capias and attachment shall be —to be served
duly served by such officer, seven days at the least before the even days be-

’ % 3 g ore trial.

day therein set for trial, otherwise the party sued shall not be
held to answer thereon ; and if after such process shall be Proceedings
duly served, the party sued, after being duly called, shall not béfre Justice.
appear to answer to the same suit, the charge against him in
the declaration shall be taken to be true, and the Justice shall s it iy
give judgment against him for such damages as he shall find vall.  *0
the plaintiff to have sustained, with costs ; and if the person
sued shall appear to defend the suit or oppose the same, the
Justice shall award such damages as he shall find the plaintiff
to have sustained : Provided, That no more damages than the p..cc i
sum of twenty dollars shall be awarded in any action origin- excee 90 dol-
ally brought or tried before a Justice of the Peace; but if the '™
plaintiff shall not support his action, shall fail to prosecute, or Judgment in
become nonsuit. the Justice shall award to the party sued, his previ "%
reasonable costs, taxed as the law directs. And upon all '
judgments given by a Justice of the Peace in civil actions, Execution.
he shall award execution thereon in form by law prescribed.

Sec. 9. Bet further enacted, That the amount of the sum
or several sums, specified, expressed or supposed to be de- susics 1o have
manded by the plaintiff in his declaration, shall not be con-where. the az
sidered as any objection against the Justice’s jurisdiction, 227mm does
provided the ad damnum, or damage is not laid or stated to el
exceed twenty dollars.

Sec. 10. Be it further enacted, That any party _aggrieyed Party aggriev-
at the judgment of any Justice of the Peace, in a civil action, ¢4 may appeal
where both parties have appeared and plead, may appeal Floag; o
thereform to the next Circuit Court of Common Pleas to be
held within the same county ; and shall, before his appeal is
allowed, recognize with a surety or sureties, in such reasona- —Most recog-
ble sum as the Justice shall order, not exceeding thirty dol- ::Ti: e e
lars, to pay all intervening damages and costs, and to prose-
cute his appeal with effect; and shall be held to produce a
copy of the whole case, at the Court appealed to, and both 3rd produce
parties shall be allowed to offer any evidence upon the trial ¢ bleas " '
at the Circuit Court of Common Pleas, in the same manner as Preceedings in
if the cause had been originally commenced there. And no s
other appeal shall be had on such action after one trial at the ﬁe‘;;.f““h“ s
Circuit Court of Common Pleas. And the Circuit Court of Defendant in

Common Pleas. when anv person re i t faili
K3y cognize qeq- respass failin
yP g d ol befor& men to bring l't.-r-g
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::;r;;l;:rz‘cng (t;oned to bring forward an action of trespass, doth neglect to
ol U, hal give judzment for such sum in deeen o e
s, - tff, sh udgment for such sum in damages, as the
Lfn:‘;g*;i"* o plaintiff. hath declared for, together with all reasognai)le costs
which accrued both in the same Court and before the Jus-
Appellantfail- tiC€.  And the Circuit Court of Common Pleas shall, when
::lgl?l,oogrzit;_ Egysggll;ellal}t thereto shall fail to prosecute his appeal, or if
plaint judg- | neglect to produce a copy of the case, affirm the
eik ray. former judgment upon the appellee’s complaint, and award
g such additional damages as shall have arisen in consequence
of the said appeal, and cost.
Tn action of  SEC. 11. Be it further enacted, That when an action of tres-
trespass when Pass shall be brought before any Justice of the Peace, and
vieads title 1o the defendant shall plead the general issue, he shall not be
real estate— allowed to offer any evidence that may bring the title of real
eeeding before €5121€ 1N question.  And when the defendant in any such ac-
Justice. tion shall plead the title of himself or any other person in jus-
tification, the Justice upon having such plea plead, shall order
the defendant to recognize to the adverse party in a reasona-
ble sum, with sufficient surety or sureties to enter the said ac-
tion at the next Circuit Court of Commom Pleas to be hold-
en within the same county, and to prosecute the same in the
sargg fman?lerlas clliprmhaﬁ apreal from a Justice’s judgment;
and 1f such pieader shall refuse so to recognize. the Justice
shall render judgment against him, in the game manner asif
Appediiilowed he had rcfused to make answer to the same suit. And either
in such cases party in such cause, shall be allowed to appeal from the judg-
%}’;’;;;;‘gl ﬁ: ment of the Circuit Court of Common Pleas, in the same man-
Court. ner as if the suit had been originally commenced there.
_ _ Sec. 12. Be it further enacted, That in all civil actions
;:;eggll;f:;’s triable before a Justice of the Peace, except such actions of
in all actions _ trespass wherein the defendant means to avail himself, by
S e pleading the title of himself or any other person under whom
matter given in hg clalt)ms in ‘1u§tiﬁ§ati0n og' the trespass urftrespasses alleg-
i -, €d to be committed on real estate ; the defendant shall be
f%';%b%g%f; entitled to all evidence, under the general issue, which by
fondant. 2 %€ law he might avail himself of under any special plea in ex-
e cuse or justification, any law, usage or Ycustom tg the con-
trary notwithstanding.
o — Sec. 13. Be it further enacted, That each Justice of the
E;:':;Tl?iiﬂ Pes.ce may grar:itl subbpc?nas f]or gitnessesjin all civil actions
ooy and causes pending before the Supreme Judicial Court, Cir-
cuit Court of Common Pleas, Court of Sessions, and before
him or any other Justices, and in all civil actions and causes
May adjourn pending before arbitrators or referees. And every Justice
‘hea']ggg{.“nh? of the Li,:’eace shall have power by public proclamation to
PR adjourn the trial of any action brought before him, from
No Justice to time to time, when equity may require it; but he shall not
}’:aﬁ;‘s’ﬂﬂ"gg‘ be of counsel to either party, or undertake to advise or as-
fore himself.  sist any party in suit before him.
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Sec. 14. Beit further enacted, That when an executor or In case of
. - e y exec-
administrator shall be guilty of committing waste, whereby yor or ‘admin-
he is rendered unable to pay the judgment recovered before istator, .Tus:llce
. . may preceed as
any Justice of the Peace, against the goods and estate of 8P C: Pleas
the deceased in his hands, out of the same, the Justice may may in such
proceed against the proper goods and estate of such execu- SE
tor or administrator, in the same manner as the Circuit Court
of Common Pleas are empowered to do. .
" Sec. 15. Beit further enacted, That each Justice of the jusiice to keep
Peace shall keep a fair record of all his proceedings ; and record of bis
: ; . proceedings.
when any Justice of the Peace shall die before a judgment o =" .
given by him is paid and satisfied, it shall be in the power of shall die hefore
any Justice of the Peace in the same county to grant a scire ;iviﬂdgm}:?.:; %
facias upon the same judgment, to the party against whom atisfied, what
such judgment was rendered up, for him to show cause if any Egﬂﬁggdmgs to
he hath, why execution should not be issued against him. '
And although the costs and debt awarded by the deceased
Justice when added together, shall amount to more than
twenty dollars, it shall be no bar upon such scire facias, but
judgment shall be given thereon for the whole debt and cost,
together with the cost arising upon the scire facias. Provid-
ed always, That either party may appeal from the judgment, . . =
as in other personal actions, where judgment is given by ae lo either
Justice of the Peace. And every Justice of the Peace who party-
shall have complaint made to him, that a judgment given by Justicetowhom
a Justice of the same county then deceased, remains unsat- f:;‘ég’}:‘;uﬁh
isfied, shall issue his summons to the person in whose posses- cases,maysum-
sion the record of the same judgment is, directing him to ]‘;:,‘!’_fs'e‘:;fnf;‘"ﬁf;
bring and to produce to him the same record ; and if such record 1o pro-
person shall contemptuously refuse to produce the same re- ¢
cord, or shall refuse to be examined respecting the same, Punishment for
upon oath, the Justice may punish the contempt by impris- refusal sotado.
7
onment, until he shall produce the same, or until he submits Bty
: ; s ) uty of the
to be examined as aforesaid ; and when the Justice is pos- Jusice when
sessed of such record, he shall transcribe the same upon his the record is
: : : s produced, to
own book of records, before he shall issue his scire facias ; transcribe it
and shall deliver the original back again 1o the person who i bis owa
shall have produced it, and a copy of such transcription, Copy of such
attested by the transcribing Justice, shall be allowed in evi- fancriptio be
dence in all cases, where an authenticated copy of the orig- ‘
inal might be received.

Sec. 16. Be it further enacted, That all Justices of the Justices, whose
Peace before whom actions may be commenced under for- “";‘:;isg:}::e
mer commissions, and such commissions shall expire before judgment or
judgment shall be rendered thereon, or judgment being ren- i:“sra",‘i"“’d
dered, the same remains in whole or in part unsatisfied, such under a new’
Justices of the Peacc who shall hercafter have their said fommstion,
commissions seasonably renewed, and being duly qualified tained, i B
agreeably to the Constitution of this State, to act under such ‘éf; judgment,
commissions, be and they hereby are authorized and empow-
ered ‘;o render judgment, and issue execution on all such

OL. I
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Cuar. 134. Skcr. 1. [PART 1V.

or when the amount or value thereof does not exceed twenty dollars,
the same may be prosecuted for by complaint before a police court
or a justice of the peace, who shall have jurisdiction thereof, concur-
rently with the court of common pleas and the municipal court.

Sect. 15.  The plea of benefit of clergy, and the distinction be-
tween murder and petit treason, are abolished, and the last named
offence shall be prosecuted and punished as murder.

TITLE II.

Of proceedings in criminal cases.

CHArTER 134.
CuaprER 1385,

Of proceedings to prevent the commission of crimes.
Of the arrest and examination of offenders, commitment
for trial, and taking bail.
Of indictments and proceedings before trial.
Of trials in criminal cases.
Of appeals, new trials, and exceptions, in criminal cases.
Of judgments in criminal cases, and- the execution
thereof.
-Of coroners inquests. )
Of the taxation, allowance and payment of costs in crim~
inal prosecutions.
General provisions concerning -proceedings in erimindl’
cases.

CuarTER 186,
CuarTER 187,
CuarTER 138.
CuapTER 189,

CuarTER 140.
CHarTER 141,

CurrreER 142.

CHAPTER 134.
OF PROCEEDINGS TO PREVENT THE COMMISSION OF CRIMES

SecTi0N SxrcTioN

Date Filed: 06/21/2018

1. Officers, authorized to keep the peace.

2. Complaint, how made.
3. Arrest.

4, Trial—Recognizance to kéep the peace.

. Party, when to be discharged.

. Refusing to recognize, to he committed.

. Payment of costs in other cases.

. Appeal allowed.
10. On appeal, witnesses to recognize.
11. Proceedings upon an appeal.

5
6
7. Complainant, when to pay costs.
B
9

12. Recognizance, when to remain in foree.

Secrron 1.

13. Persons committed for not recognizing, -

how discharged.

14. Recognizances to be transmitied to the

court,

15. i when 'to be required, on
view of the court or magistrate.

16. Persons who o armed, may be required
to find sureties for the peace, &e.

17. Court may- remit part of penalty for-
feited,

18. Surely may surrender his principal,
who may recognize anew.

The justices of 'the supreme judicial court, the jus-

ized to keep the tices of the court of common pleas, justices of police courts, in vaca-

jreace.
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tion as well as in open court, and also all justices of the peace, shall
have power to cause all laws, made for the preservation of the public
peace, to be kept, and in the execution of "that power, may require
persons fo give security to keep the peace, or for their good beha-
vjpr, orboth, in the manner provided in this chapter.

Sect. 2. Whenever complaint shall be made to any such ‘magis-
trate, that any person has threatened to commit an offence against the

person or property of another, the magistrate shall examine the com-

plainant, and any witnesses who ‘may | be produced, on oath, and re-

«duce such complaint to writing, and cause the same to be subscribed

by the complainant.

Secr. 3. If, upon examination, it shall appear that there is just
cause to fear that any such offence may be committed, the magistrate
shall issue a warrant under his hand, recmng the substance of the
complaint, and requiring the officer, to whom it may be directed, forth-
with to apprehend the persop complained of, and bring him before
such magistrate, or some other magistrate or court having jurisdiction
of the cause.

Secr. 4. When the party complained of is brought before the
magistrate, he shall be heard in his defence, and he may be required
to enter into a recognizance, with sufficient sureties, in such sum as
the magistrate shall direct, to keep the peace towards all the people
of this Commonwealth, and especially towards the person requiring

,suc!n sequnty, for such term as the magistrate may order, not exceed-

ing six months, but shall ngt be bound over to the next court, unless &
he is also charged with some other offence, for which he ought to be
held to answer at such court.

Secr. 5. Upon complying with the order of the magistrate, the
party complained of shall be discharged.

Sect. 6. If the person, so ordered to recognize, shall refuse or
neglect to comply with such order, the magistrate shall commit him
to the county jail, house of correction, or house of industry, during
the period for which he was required to give security, or until he shall
50 recognize ; stating, in the warrant, the cause of commitment, with
the sum and the time for which security was required.

Seer. 7. If, upon examination, it shall not appear that there is
just cause to fear that any such offence will be committed by the par-
ty complained of, he shall be forthwith discharged ; and if the mag-
istrate shall deem the complaint unfounded, frivolous or malicious, he
may order the complainant to pay the costs of prosecution, who shall
thereupon be answerable to the magistrate and the officer for their
fees, as for his own debt.

Secr. 8. When no order respecting the costs is made by the

magistrate, they shall be allowed and paid, in the same manner as costs
before j justices in criminal prosecutions ; butin all cases, where a per-
son is required to give security for the peace, or for his good be-
havior, the court or magistrate may further order that the costs of
prosecution, or any part thereof, shall be paid by such person, who
shall stand committed, until such costs are paid, or he is otherwise
legally discharged.

Sect. 9. Any person aggrieved by the order of any justice of
the peace, or of a police court, requiring him 10 recognize as afore-

749

Complaint, how
made.

Arrest.
1794, 26, § 2.

Trial.

Recognizance
to keep the
eace.
Mass, 497,
8 Mass, 73,
2B, & A.278.
1835, 63, 6§ 1,

Party, when to
be discharged.

Refusing to re-
cognize, to be
committed.

1833, 63, § 1.

Complainant
when to pay
costs.

Payment of
costs in other
cases,

1824, 128, § 2.
1334- 151, 84

Acrpeal allow-
e
1833, 63, § 1.
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On appeal,
witnesses to
recognize.

Proceedings on
appeal.

Recognizance,
when to remain
in force.

Persons com-
mitted for not
recognizing,

how discharged.

Recognizances
to be transmit-
ted to the court.

— when to be
required on
view of the
court or magis-
trate.

Persons who go
armed may be
required to find
sureties for the
eace, &c.
794,26, § 2.

Court may re-
mit part of pen-

alty.
7 ﬁ‘;ass. 397.
1810. 80.

Surety ma
surrender his
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said, may, on giving the security required, appeal to the court of com-
mon pleas, next to be held in the same county, or, in the city of
Boston, to the municipal court.

Sect. 10. The magistrate, from whose order an appeal is so
taken, shall require such witnesses, as he may think necessary to sup-
port the complaint, te recognize for their appearance at the court to
which the appeal is made.

Seer. 11.  The court, before which such appeal is prosecuted,
may affirm the order of the justice, or discharge the appellant, or
may require the appellant to enter into a new recognizance, with suf-
ficient sureties, in such sum, and for such time, as the court shall think
proper, and may also make such order, in relation to the costs of
prosecution, as may be deemed just and reasonable.

Sect. 12. If any party appealing shall fail to prosecute his ap-
peal, his recognizance shall remain in full force and effect, as to any
breach of the condition, without an affirmation of the judgment or or-
der of the magistrate, and shall also stand as a security for any costs,
which shall be ordered, by the court appealed to, to be paid by the
appellant.

Secr. 13.  Any person, committed for not finding sureties, or re-
fusing to recognize, as required by the court or magistrate, may be
discharged by any judge or justice of the peace, on giving such se-
curity as was required.

Secr. 14.  Every recognizance, taken pursuant to the foregoing
provisions, shall be transmitted by the magistrate to the court of com-
mon pleas for the county, or, in the city of Boston, to the municipal
court, on or before the first day of the next term, and shall be there
filed of record by the clerk.

Secr. 15. Every person who shall, in the presence of any mag-
istrate mentioned in the first section of this chapter, or before any
court of record, make an affray, or threaten to kill or beat another, or
to commit any violence or outrage against his person or property, and
every person, who in the presence of such court or magistrate, shall
contend with hot and angry words, to the disturbance of the peace,
may be ordered, without process or any other proof, to recognize for
keeping the peace, or being of good behavior, for a term not exceed-
ing three months, and in case of refusal, may be committed, as before
directed.

Sect. 16. If any person shall go armed with a dirk, dagger,
sword, pistol, or other offensive and dangerous weapon, without rea-
sonable cause to fear an assualt or other injury, or violence to his
person, or to his family or property, he may, on complaint of any
person having reasonable cause to fear an injury, or breach of the
peace, be required to find sureties for keeping the peace, for a term
not exceeding six months, with the right of appealing as before pro-
vided.

Seer. 17. Whenever, upon a suit brought on any such recog-

. . . 4
nizance, the penalty thereof shall be adjudged forfeited, the court may
remit such portion of the penalty, on the petition of any defendant,
as the circumstances of the case shall render just and reasonable.

Sect. 18. Any surety in a recognizance to keep the peace, or
for good behavior, or both, shall have the same authority and right
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to take and surrender his principal, as if he had been bail for him in principal, who -
a civil cause, and upon such surrender shall be discharged, and ex- 5.0, /°%"*¢
empt from all liability, for any act of the principal subsequent to such

surrender, which would be a breach of the condition of the recogniz-

ance ; and the person, so surrendered, may recognize anew, with suf-

ficient sureties, before any justice of the peace, for the residue of the

term, and thereupon shall be discharged.

TITLE 1I.]

CHAPTER 135.

OF THE ARREST AND EXAMINATION OF OFFENDERS, COMMITMENT
FOR TRIAL, AND TAKING BAIL.

SECTION SECTION ’ '

1. Officers, empowered to act under this
chapter.

2. Complaints, warrants, and summonses
for witnesses,

3. In what counties warrants may be ex-
ecuted.

4. Prisoners, when to be brought before
magistrate, on arrest, &c.

5. Magistrate, if he take bail, to return the
recognizance to court, &e.

6. Officer, how to proceed if prisoner is
not bailed

7, 8. Prisoner when to be carried to the
eounty whence the warrant issned.

9. Magistrate may adjourn the examina-
tion, &e.

10. In case of default, magistrate lo certify
recognizance to €, C. Pleas.

1 Proceedings, when the party fails to
recognize.

12, 13, 14. Manner of conducting the ex-
amination.

Section 1.

15. Testimony may be reduced to writing.

16. Prisoner, when to be discharged,

17. “  when to be bailed, or com-
mitted.

18. Witnesses to recognize.

19. Witnesses, when to recognize
sureties.

20. Recognizances of married women and
minors.

21. Wilnesses, refusing to recognize, to be
committed.

22. Prisoners, by whom let to bail.

23. Examining magistrate may have as-
sociates.

24, Examinations and recognizances to be
returned.

25, Commilments, when to be superseded,
and recognizances discharged.

26. Orders therefor, how to be filed, and
effect thereof.

21, 28, 29, 30. Proceedings on forfeited re-
cognizances.

with

For the apprehension of persons charged with of-

fences, the justices of the supreme judicial court, justices of the court
of common pleas, justices of any police court, in vacation as well as
in term time, and all justices of the peace, are authorized to issue pro-
cess, to carry into effect the provisions of this chapter.

Sect. 2. Upon complaint, made to any such magistrate, that a
criminal offence has been committed, he shall examine on oath the
complainant, and any witnesses produced by him, and shall reduce
the complaint to writing, and shall cause the same to be subscribed
by the complainant ; and if it shall appear that any such offence has
been committed, the court or justice shall issue a warrant, reciting the
substance of the accusation, and requiring the officer, to whom it shall
be directed, forthwith to take the person accused, and to bring him
before the said court or justice, or before some other court or magis-

Officers, em-
powereti toact
under this chap-
ter.

Complaints,
warrants, and
summonses for
witnesses.
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ted to prison to await the decision of the supreme court; and in that
case, the clerk of the court, in which the conviction was had, shall
file a certified copy of the record and proceedings in the case in the
supreme court, and the court shall have cognizance thereof and con-
sider and decide the questions of law, and shall render such judgment,
and award such sentence, or make such order thereon as law and
justice shall require ; and if a new trial is ordered, the cause shall be
remanded to said district court for such new trial, but the proceed-
ings here prescribed shall not deprive any party of his writ of -error
for any error or defect appearing of record.

AN ACT respecting judgments in criminal cases, and
the execution thereof.

seotencein 9 1. That in any case of legal conviction where no punishment is

cortain ea- provided by statute, the court shall award such sentence as is accord-
ing to the degree and aggravation of the offence, not cruel or unusual,
nor repugnant to the constitutional rights of the party.

suretiesto ) 2. Every court before whom any person shall be convicted upon

Koep e en an indictment for any offenge not punishable with death, or by im-

peace when v . x

required.  prisonment in the state prison or county jail, may, in addition to the
punishment prescribed by law, require such person‘to recognize with
sufficient sureties, in a reasonable sum, to keep the peace or to be of
good behavior, or both, for any term not exceeding two years, and
to stand commiitted until he shall so recognize.

rorfeiareor 9 3. In case of the breach of the condition of any such recogni-

recogni-  zance, the same proceedings shall be had that are by law prescribed
in relation to recognizances to keep the peace.
Sheriff o § 4. Whenever any person convicted of an offence shall be sen-

Creomes tenced to pay a fine or costs, or to be imprisoned in the county jail

or state prison, the clerk of the court shall, as soon as may be, inake
out and deliver to the sheriff of the county, or his deputy, a tran-
script from the minutes of the court of such conviction and sentence,
duly certified by such clerk, which shall be a sufficient authority for
such sheriff to execute such sentence, and he shall execute the same
accordingly.

soliary im- ~ § 5. In every case in which the punishment of imprisonment in

prisonmen the state prison is awarded against any convict, the form of the sen-

hard labor. tence shall be, that he be punished by confinement at hard lahor;
and he shall also be sentenced to solitary imprisonment for such term
as the court shall direct, not exceeding twenty days at one time ; and
in the execution of such punishment the solitary imprisonment shall
precede the punishment by hard labor unless the court shall other-
wise order.

sentence o § 6. Whenever it shall appear to the court, at the time of passing

panishmen . . i .

\hen cxe- Senience upon any convict that is punished by confinement in the

Faped. state prison or county jail, that there is no jail in the county in which
the offence was committed, suitable for the confinement of such con-
vict, the court may order the sentence to be executed in any county
in this territory in which there may be a jail suited to that purpose ;
and the expenses of supporting such convict shall be borne (if such
convict was sentenced to imprisonment in the county jail,) by the

county in which the offence was committed.
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§ 7. When any person shall be convicted of any crime for which 3,‘:"3:;3}2?3
sentence of death shall be awarded against him, the clerk of the court, tion for capi
as soon as may be, shall make out and deliver to the sheriff of the '*°ea¢
county a certified copy of the whole record of the conviction and sen-
tence, and the sheriff shall forthwith transmit the same to the go-
vernor ; and the sentence of death shall not be executed upon such
convict until a warrant shall be issued by the governor, under the
seal of the territory, with a copy of the record thereto annexed, com-
manding the sheriff to cause execution to be done, and the sheriff
shall thereupon cause to be executed the judgment and sentence of
the law upon such convict.

§ 8. If it shall appear to the satisfaction of the governor that any 1v. when
convict who is under sentence of death has become insane, the war- faneor
rant for his execution may be delayed, or if such warrant has been guick wie2
issued, the execution thereof may be respited from time to time, so long
as the governor shall think proper; and if any female convict who is
under sentence of death shall be quick with child, the governor shall
forbear to issue a warrant for her execution, or if such warrant has
been .issued, the execution thereof shall be respited until it shall ap-
pear to the satisfaction of the governor that such female is no longer
quick with child.

§ 9. The punishment of death shall in all cases be inflicted by Bentence of
hanging the convict by the neck until he be dead ; and the sentence s5eeated.
shall, at the time directed by the warrant, be executed at such place
within said county as the sheriff shall select..

§ 10. Whenever the punishment of death shall be inflicted upon sneri pre-
any convict, in obedience to a warrant from the governor, the sheriff 35555 “**
of the county shall be present at the execution, unless he shall be
prevented by sickness or other casualty, and he may have such mi-
litary guard as he may think proper; he shall return the warrant e return
with a statement under his hand of his doings therein, as soon ag Warro'-
may be afler the said execution, to the governor, and shall also file
in the clerk’s office of the court where the conviction was had, an at-
tested copy of the warrant and statement aforesaid ; and the clerk
shall subjoin a brief abstract of such statement to the record of con-
viction and sentence.

AN ACT to prevent the eommission of crimes.

§ 1. That the justices of the supreme court and district courts in Oficers an-
vacation, as well as in open court, and all justices of the peace, shall E;‘L'I‘;’fﬁe“’
have power to cause all laws made for the preservation of the public peace.
peace, to be kept; and in the execution of that power may require
persons to give security to keep the peace, or for their good behavior
or both, in the manner provided in this statute.

§ 2. Whenever complaint shall he made to any such magistrate, Compiaint
that any person has threatened to commit an offence against the per- "™ ‘2
son or property of another, the magistrate shall examine the com-
plaint [complainant] and any witness who may be produced, on
oath, and reduce such complaint to writing, and cause the same to
be subscribed by the complainant.

§ 3. If, upon examination, it shall appear that there is Just cause Arest. -
to fear that any such offence may be committed, the magistrate shall '
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issue a warrant under his hand, reciting the substance of the com-
plaint, and requiring the officer to whom it may be directed, forth-
with to apprehend the person complained of, and bring him before
such magistrate, or some other magistrate or court having jurisdic-
tion of the cause.

Tristandre.  § 4. When the party complained of is broight before the magis-

cogmzance: trate, he shall be heard in his defence, and he may be required to
enter into a recognizance, and with sufficient sureties, in such sum
as the magistrate shall direct, to keep the peace towards all the peo-
ple of this territory, and especially towards the person requiring such
security, for such term as the magistrate shall order, not exceeding
six months ; but he shall not be ordered to recognize for his appear-
ance at the district court, unless he is also charged with some offence
for which he ought to be held to answer at said court.

When dig- 5. Upon complying with the order of the magistrate the part

charged conglplhinei:l of sh.alllJ be discharged. e i

Refusugto  § 6. If the person so ordered to recognize shall refuse or neglect to

resognize, 9 * . s

wed. comply with such order, the magistrate shall commit him to the
county jail during the period for which he was required to give secu-
rity, or until he shall so recognize, stating in the warrant the cause
of commitment, with the sum and time for which security was re-
uired.

Compla.innmq § 7. If, upon examination, it shall not appear that there is just

whento P2 cause to fear that any such offence will be committed by the party
complained of, he shall be forthwith discharged; and if the magis-
trate shall deem the complaint unfounded, frivolous or malicious, he
shall order the complainant to pay the costs of prosecution who shall
thereupon be answerable to the magistrate and the officer for their
fees as for his own debt.

Payment f 8. When no order respecting the costs is made by the magistrate,

oter cases they shall be allowed and paid in the same manner as costs before
justices in criminal prosecutions ; but in all cases where a person is
required to give security for the peace or for his good behaviour, the
magistrate may further order the costs of prosecution, or any part
thereof, shall be paid by such person, who shall stand committed un-
til such costs are paid, or he is otherwise legally discharged.

Appeatat  § 9. Any person aggrieved by the order of any justice of the peace,

lowed requiring him to recognize as aforesaid, may, on giving the security
required, appeal to the district court next to be holden in the same
county, or that county to which said county is attached for judicial
purposes. '

Wimess o~ § 10. The magistrate from whose order an appeal is so taken,

sppenl.  "shall require such witnesses as he may think necessary to support
the complaint to recognize for their appearance at the court to which
the appeal is made.

proceedings ~ § 11. The court before which such appeal is prosecuted, may af-

onapreal  frm the order of the justice or discharge the appellant, or may re-
quire the appellant to enter into a new recognizance, with sufficient
sureties, in such sum and for such time as the court shall think pro-
per, and may also make such order in relation to the costs of prose-

Rocogni.  CULiOD, aS he may deem just and reasonable. _ _

znce,when § 12. If any party appealing shall fail to prosecute his appeal, his

to remain in rocognizance shall remain in full force and effect as to any breach of
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the condition, without an affirmation of the judgment or order of the
magistrate, and shall also stand as a security for -any costs which
shall be ordered by the court appealed to, to be paid by the appel-
lant. )

§ 13. Any person committed for not finding sureties, or refusing L
to recognize as required by the court or magistrate, may be.discharg- discharged.
‘ed by any judge or justice of the peace on giving such security as was

required. _
§ 14. Every recognizance taken in pursuance of the foregoing Recogni-

provisions shalil be transmitted by the magistrate to the district court T e
for the county on or before the first day of the next term, and shall court.
be there filed of record by the clerk. '

§ 15. Any person who shall, in the presence of any magistrate Whes re-
mentioned in the first section of this statute, or before any court of View of -
record, make an affray, or threaten to kill or beat another, or to com- “°¥ &¢:
mit any violence or outrage against his person or property, and every
person who, in the presence of such court or magistrate, shall con-
tend, with hot and angry words, to the disturbance of the peace, may
be ordered, without process or any other proof, to recognize for keep-
ing the peace and being of good bebavior, for a term not exceeding
six, months, and in case of refusal may be committed as before di-
rected.

§ 16. If any person shall go armed with a dirk, dagger, sword, pis- [, sens &%
tol or pistols, or other offensive and dangerous weapon, without rea- give securi-
sonablg cause to fear an assault or other injury, or violence to hisper- =
son, or to his family, or property, he may, on complaint of any other
person having reasonable cause to fear an injury or breach of the
peace, be required to find sureties for keeping the peace for a term not
exceeding six months, with the right of appealing as before provided.

§ 17. Whenever, upon a suit brought on any such recognizance, Part of pe.
the penalty thereof shall be adjudged forfeited, the court may remit jeg” Fe=it
such portion of the penalty on the petition of any defendant, as the
circumstances of the case shall render just and reasonable.

§ 18. Any surety in a recognizance to keep the peace or for good Surety may
behavior or both, shall have the same authority and right to take and principal.
surrender his principal as if he had been bail for him in a civil cause,
and upon such surrender shall be discharged and exempt from all li-
ability for any act of the principal subsequent to such surrender, which
would be a breach of the condition of the recognizance; and the per-
son so surrendered may recognize anew, with sufficient sureties, be-
fore any justice of the peace for the residue of the term, and thereup-
on shall be discharged.

AN ACT making general provisions concerning crimes
and punishments.

§ 1. That every person who shall be aiding in the commission of Accesso
any offence, which shall be a felony either at common law or by any :«ﬂ!:'&'?fa:ﬁ
statute now made, or which shall be hereafter made, or who shall be k0w punish-
accessory thereto before the fact, by counselling, hiring or otherwise =
procuring such felony to be committed, shall be ‘punished in the same

manner asis or shall be prescribed for the punishment of the princi-
pal felon.
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shall place the same on file with the indictment, and subjoin to the Cuar. 168.

record of the sentence a brief abstract of the sheriff’s return on the

warrant.
CHAPTER 169.
OF PROCEEDINGS FOR PREVENTION OF CRIMLES.
Secr. 1. Ofthe commencement of'eriminal | Sect. 9. When party, complained of, shall
proceedings. pay costs.
© 2. Magistrates may require sureties 10. Appeal to the next district court.
for the peace and good behavior. 11. Proceedings upon the appeal.
3. Of the examination of the com- 12. Consequences, 1f the appellant
plainant. E fail to prosecute.
k. When a warrant may issue. 13. Recognizance may be taken, after
5. In certain cases sureties required, commitment.
for keeping the peace, &c. with- 1. Return of such recognizance.
out binding to appear at any court. 15, When magistrate may require
6. Party to be discharged, on com- surcties, without a formal com-
plying, plaint.
7. On refusal, to be committed to the 16. Persons going armed, without
county jail ; but still entitled toa reasonable cause.
hearing on his appeal. 17. Power of court, to remit the pen-
&, Proceedings, if the complaint be alty of’ a recognizance.
notsustained. Costs, if malicious 13. Sureties on recognizances may

or {rivolous. surrender their principals, as in

i case of hail in civil actions.

Secrion 1. No person shall be held to answer in any court for
an alleged crime or offence, other than contempt of court, unless
upon an mdictment by a grand jury, except in the following cases:

First. When a prosecution by information is expressly author-
1zed by statute.

Second. In proceedings before a municipal or police court, or a
justice of the peace.

Third. In proceedings before courts martal.

Secr. 2. The justices of the supreme judicial court, of the dis-
trict court, justices of municipal courts and police courts in vaca-
tion, as well asin open court; and justices of the peace, in their
respective counties, shall have power to cause all laws made for the
preservation of the public peace to be kept; and, in the execution
of that power, may require persons to give security to keep the
peace, or be of the good behavior, or both, in the manuer provided
in this chapter.

Secr. 3. Any such magistrate, on complaint made to him, that
any person has threatened to commit an offence against the person
or property of another, shall examine the complainant on oath, and
also any witnesses who are produced, and reduce the complaint to
writing, and cause the complainant to subscribe the same.

Sect. 4. If there should appear to such magistrate, on an exam-
ination of the facts, that there is Just cause to apprehend and fear
the comnuission of such offence, he shall issue a warrant under his
hand and seal, containing a recital of the substance of the com-

Of the com-
mencement of
criminal pro-
ceedings.

Magistrates
may require
sureties for the
peace and good
behavier.

Of the examin-
ation of the
complainant.

Whena warrant
may issue.
1821, 76, § L.
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Cuar. 169. plaint, and cominanding the officer to whom the same may be
dirccted, forthwith to arrest the person complained of, and bring
him before such magistrate or court, having jurisdiction of the case.

Secr. 5. When the person, complamed of, is brought before

the magistrate, he may be required, after his defence has been heard,
keeping the 10 enter into a recognizance with sufficient sureties, in such sum as
Withont binding shall be ordered, to keep the peace towards all the people of the
to appearatany gtate, and especially towards the person requiring the security, for
1821,76, ¢ 1. such term as the magistrate may order, not exceeding one year, but
1 Fairf. 325 ghall not be bound over to any court, unless he is also charged with

some specific and other offence, for which he ought to be held to
answer at such court.

Secr. 6. If the person complained of shall comply with the
passis order of such magistrate, he shall be discharged. _
1621, 76, § 1. Sect. 7. If the person shall refuse or neglect so to recognize,
On refusal to the magistrate shall commit him to the county _]all during the penod
fﬁ&l"’;ﬁ,‘;‘,‘jﬁ for which he was required to find sureties, or till he shall S0 recog-
jail, butstillen- pjze ; and the magistrate shall state in the warrant the cause of
titled to a hear- . . . .
ing on hisap- commitment, and also the time and the sum for which security was
required. 'The magistrate shall also return a copy of the warrant to
the district court, next to be holden in the same county, and such
court shall have cognizance of the case in the same ‘manner, as if

the party accused had appealed to said court.
Proceedings, if  Sger. 8. When the mamstrate, on examination of the facts,
;‘;‘*;‘;,T;gii‘;‘,‘; shall not be satisfied, that there is just cause to fear the commission
ed. Costs, i of any such offence, he shall immediately discharge the party com-
e g plained of ; and, if the magistrate shall judge the complaint un-
founded, malicious or frivolous, he may order the complainant to
pay the costs of prosecution, who shall therenpon be answerable to
the magistrate and officer for their fees, as for his own debt.
Wth party, Sect. 9. When the person complained of is required to give
Ji}‘{l‘;‘e&;tz security for the peace, or for his good behavior, the court or magis-
trate may further order, that the costs of prosecution, or any part
thereof, shall be paid. by such person, who shall stand committed
until such costs are paid, or he is otherwise discharged.

Secr. 10.  Any person, aggrieved by the order of such judge
of a municipal or police court, or justice of the peace, in requiring

In certain ca-
ses, sureties re-
quired, for

Party to be dis-
charged, on

peil.
1821, 76, § 1.

Appeal, to the
next district

court.
him to recognize as aforesaid, may, on giving the security reqmred
appeal to the next district court in the same county.

Proceedings Secr. 11. When an appeal is taken from an order of such jus-

. the ap-  tice or court, the magistrate shall require such witnesses, as he may
think necessary, to recognize for their appearance at the court ap-
pealed to ; and such court may affirm the order of the judge or
Justice, or discharge the appellant, or require him to recognize anew
with sufficient sureties, as the court may deem proper; and make
such order as to the costs, as may be deemed reasonable.

Consequences,  SECT. 12. If the appellant shall fail to prosecute his appeal,

ke ;&E’gg_’{m his recognizance shall remain in full force, as to any breach of the

cute. condition, without an affirmation of the judgment or order, and
stand as a security for any costs, which may be ordered by the
court to be paid by the appellant.

Recognizance Segct. 13, Any person committed for not finding sureties or
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refusing to recognize, as required by the court or magistrate, may
be discharged ]Jy any judge or justice of the peace, on giving such
security, as was required.

Secr. 14. Every recognizance, taken pursuant to the foregoing
provisions, shall be transmitted to the district court, on or before the
first day of the next ensuing term, and shall there be filed by the
clerk, as of record.

Sect. 15, Whoever, in the presence of any magistrate, men-
tioned in the second section of this chapter, or before any court of
record, shall make any affray or threaten to kill or beat another, or
commit any violence against his person or property, or shall con-
tend, with hot and angry words, to the disturbance of the peace,
may be ordered, without process or any other proof, to recognize
for keeping the peace, or being of the good bebavior for a term, not
exceeding three months, and, m case of refusal, way be committed
to prison as before directed.

Sect. 16. Any person, going armed with any dirk, dagger,
sword, pistol, or other offensive and dangerous weapon, without a
reasonable cause to fear an assault on himself, or any of his family
or property, may, on the complaint of any person having cause to
fear an injury or breach of the peace, be required to find surcties
for keeping the peace for a term, not exceeding one year, with the
right of appeal as before provided.

Secr. 17. In a suit, on such recognizance taken in a criminal
case, if a forfeiture is found or confessed, the court, on petition,
may remit the penalty, or such part of it as they may think proper,
on such terms as they may think right.

Sect. 18. Any surety in a recognizance may surrender the
principal in the same manner, as if he had been his bail in a civil
cause, and, on such surrender, shall be discharged from all liability
for any act of the principal after such surrender, which would be a
breach of the recognizance ; and, upon such surrender, the princi-
pal may recognize anew with sufficient surety or sureties for the
residue of the term, before any justice of the peace, and shall
thereupon be discharged.

CHAPTER 170.

OF THE POWER AND PROCEEDINGS OF JUSTICLS OF THE PEACE IN
CRIMINAL CASES.

SecT. 1. Justices may require aid, on view, SecT. 6. Duty of justices, as to arrests, and
without & warrant. examinations into treasons, felon-

2. Their jurisdiction, \ ies, &e¢.

3. When a justice shall issue his war- 7. Trial and sentence within their ju-
rant. risdiction.

4. Examination, on trial, of the party 6. Respondent may appeal; but re-
acecused, | quired Lo recognize.

5. Of commitment or binding over l.o 9. To carry up copies of the case,

a higher court.
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PREVENTION OF CRIME.

TITLE XXXL

Or Procrepings 1N Crizvunan Cases,

Chapter 162. Of Proceedings to prevent the Commission of Crime.

Chapter 163. Of the Arrest and Examination of Offenders, commit-
ment for T'rial and taking Bail.

Chapter 164. Of Indictments and Proceedings before Trial,

Chapter 165. Of Trials in Criminal Cases.

Chapter 166. Of new Trials and Exceptions in Criminal Cases.

Chapter 167. Of Coroners’ Inquests.

Chapter 168. Of Judgments in Criminal Cases and the Execution
thereof.

Chapter 169. Of IFees of Officers and Ministers of Justice in Criminal
Cases.

Chapter 170, Miscellancous Provisions concerning Proceedings in
Criminal Cases.

CHAPTER 162.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME,

Seerion 1. The justices of the supreme court, judges of county
courts, circuit court commissioners, all mayors and recorders of ci-
ties, and all justices of the peace, shall have power to cause all laws
made for the preservation of the public peace, to be kept, and in the
excecution of that power, may require persons to give security to keep
the peace, in the manner provided in this chapter.

Sec, 2. Whenever complaint shall be made in writing and on
oath, to any such magistrate, that any person has threatened to com-
mit any ofience against the person or property of another, it shall be
the duty of such magistrate to examine such complainant, and any wit-
nesses who may be produced, on oath, to reduce such examination to
writing, and to cause the same to be subscribed by the parties so ex-
amined.

See. 3. If it shall appear from such examination, that there is just
reason to fear the commission of any such oflence, such magistrate
shall issue a warrant under his hand, directed to the sheriff or any
constable of the county, reciting the substance of the complaint, and
commanding him forthwith to apprehend the person so complained
of, and bring him before such magistrate.

Sec. 4. ' When the party complained of is brought before the mag-
istrate, he shall be heard in his defence, and he may be required to
enter into a recognizance with sufficient sureties, in such sum as the
magistrate shall direct, to keep the peace towards all the people of

Entry ID: 6178985
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PREVENTION O CRIME, 691
this state, and especially towards the person requiring such security, Tilh XX&l
for such term as the magistrate may order, not excceding one year, o
but shall not be bound over to the next court, unless he is also charg-
ed with some other offence, for which he ought by law to be held to
answer at such court,

Skc. 5. Upon complying with the order of the magistrate, the par- Puty, when dls.
ty complained of shall be discharged. shargod.

Sec. 6. If the person so ordered to recognize, shall refuse or neg- l}s’f:‘l;i:gttogﬁ-
lect to comply with such order, the magistrate shall commit him to committed.
the county jail, during the period for which he was required to give
security, or until he shall so recognize; stating in the warrant the
cause of commitment, with the sum and the time for which such se-
curity was required,

See. 7. 1f; upon examination, it shall not appear that there is just Cauplainast;
cause to fear that any such offence will be committed by the party cum- when to pay
plained of, he skall be forthwith discharged ; and if the magistrate shall “***
deem the complaint unfounded, frivolous or malicious, he shall order
the complainant to pay the costs of the prosecution, who shall there-
upon be answerable to the magistrate and the oflicer (‘yficers) for their
fees, as for his own debt.

Skc. 8. When no order respecting the costsis made by the magis- payment of cost
trate, they shall be allowed and paid in the same manner as costs be- invther cuscs.
fore justices in criminal prosecutions ; but in all eases where a per-
son is required to give security to keep the peace, the court or mag-
istrate may further ordor that the costs of prosecution, or any part
thereof, shall be paid by such person, who shall stand committed, un-
til such costs are paid, or he is otherwise legally discharged.

Ske. 9. Any person aggrieved by the order of any justice of the pypeu aliowea.
peace, requiring him to recognize as aforesaid, may, on giving the re-
cognizance tokeep the peace required by such order, appeal to the
circuit court for the same county.

Stec. 10. The justice from whose order an appeal is taken, shall Witosses tore-
require such witnesses as he may think necessary to support the com- cvshize.
plaint, to recognize for their appearance at the court to which the
appeal is made.

Sec, 11. The court before which such appeal is prosecuted, miy Court muy afirm
affirm the order of the justice, or discharge the appellant, or may re- L’:d&l:l”ﬁ,,{';,";;,
quire the appellant to enter into a new recognizance, with sufficient pellut, &c.
sureties, in such sum, and for such time, not exceeding one year, as
tho court shall think proper, and may also make such order in rela-
tion to the costs of prosecution, as may be deemed just.

Sec. 12, If any party appealing shall fail to prosccute his appeal, Recognizuuce,
his recognizance shall remain in full force and effect, as to any breach l‘:h’!"j’;‘:" Fesmsin
of the condition, without an affirmation of the judgment or order of
the justice, and shall also stand as a security for any costs which shall
be ordered by the court appealed to, to be paid by the appellant.

See. 13. Any person committed for not finding sureties, or refusing Persun commit-
to recognize, as required by the court or magistrate, may be discharg- 4 how dischur-
ed by any judge, circuit court commissioncr or justice of the peace,
on giving such security as was required.

Skc. 14. Every recognizance, taken pursuant to the foregoing pro- e to
visions, shall be transmitted by the magistrate to the clerk of the civ- Ly mitied
cuit court for the county, within twenty days after the tuking thercof,
and on or before the next term of such court, and shall be filed by
such clerk.
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692 ARREST &c. OF OFFENDERS.

Cinproiigy  Sec. 15. Every person who shall, in the presence of any magis-
trate mentioned in the first section of this chapter, or before any court

Breach of pence Of record, make an affray, or threaten to kill or beat another, or to

u’:{:;‘n';:’;:, commit any violence or outrage against his person or property, and
every person who, in the presence of such court or magistrate, shall
contend with hot and angry words, to the disturbance of the peace,
may be ordered, without process or any other proof, to rezognize for
keeping the peace, for a term not exceeding six months, and in case
of refusal, may be committed as before directed.

Purson guing Sec. 16. If any person shall go armed with a dirk, dagger, sword,

armed to find su- pigtol, or other offensive and dangerous weapon, without reasonable

punce, cause to fear an assault or other injury, cr violence to his person, or to
his family or property, he may, on complaint of any person having
reasonable cause to fear an injury or breach of the peace, be required
to find sureties for keeping the peace, fora term not exceeding six
months, with the right of appealing as before provided.

Courtmay remit ~ SEC. 17. Whenever upon 2 suit brought on any recognizance en-

patof pooalty.  tered into in pursuance of this chapter, the penalty thereof shall be

AT adjudged forfeited, the court may remit such portion of the penalty,

on the petition of any defendant, as the circumstances of the case shall
render just and reasonable.

Suroty may sur.  SEC. 18. Any surety in a recognizance to keep the peace, shall

::1;:;!{1211.:“:[{“ have the same authority and right to take and surrender his principal

surrender. as in other criminal cases, and upon such surrender shall be discharg-
ed and exempt from all liability for any act of the principal subse-
quent to such surrender, which would be a breach of the condition of
the recognizance; and the person so swrrendered may recognize
anew, with sufficient sureties, hefore any justice of the peace or cir-
cuit court commissioner for the residue of the term, ang shall there-
upon be discharged.

CHATPTER 163.

OF THE ARREST AND EXAMINATION OF OFFENDERS, COMMITMENT FoORr
TRIAL AND TAKING BAIL.

ki Section 1. Fm: the apprehension of persons charged with offences,
wmay issue pro-  @Xcepting such offences as are cognizable by justices of the peace, the
cusa for thoarte: justices of the supreme court, judges of the county courts, circiuit
" court commissioners, mayors and recorders of cities, and all justices
of the peace, shall have power to issue process and to carry into cffect
the provisions of this chapter.

. _ Sec. 2, Whenever complaint shall be made to any such magistrate,
:"l;‘l‘;‘f,‘;‘:l:}?ﬁtf;ﬁ” that a erimiual offence, not cognizable by a justice of the peace, has
been committed, hie shall examine on oath the complainant, and any

witnesses who may be produced by him.
Proccedings trit  SEC, 3. If it shall appear from such examination, that any criminal
appear st o o Offence, not coguizable by a justice of the peace, has been committed,
committed. the magistrate shall issue a warrant, directed to the sheriff’ or any
constable of the county, reciting the substance of the accusation, and
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526 PROCEEDINGS TO PREVENT CRIMES.
as gre necessary fo bring the case within the provisions of law,
1ssue a warrant to bring the person so charged before the same, or
some other court or magistrate within the territory, to answer such
cotgpla.int as in other cases.

When person Ec, 4. If, upon examination of the person charged, it shall appear

Sognisancer° ™ to the court or magistrate, that there is reasonable cause to believe that

the complaint is true, and that such person may be lawfully demanded
of the governor, he shall, if not charged with a capital erime, be required
to recognize with sufficient sureties, in a reasonable sum, to appear
before such court or magistrate at a future day, allowing a reasonable
{ime to obtain the warrant of the execulive, and to abide the order of
the court or magistrate; and if such tEle&rson shall not so recognize, he

When to be com- Shall be commitled to prison, and be there detained until such day, in

mitteds like manner as if the offence charged had been commiited within this
territory ; and if the person so recognizing shall fail to appear according

to the condition of his recognizance, heI;iall be defaulted, and the like
proceedings shall be had as in the case of other recognizances entered
into before such court or magistrate; but if such person be charged
with a capital crime, he shn.liﬁ)e committed to prison, and there detained
unlil the day so appointed for his appearance before the court or mag-
istrate,

Whien discharged. Sze, 5. If the person so recognized or commitied, shall a be-
fore the court or !I;P:gi!tl‘atﬁ upu?the day ordered, he shaﬁp;:r dis-
charged unless he be demanded by some person authorized by the war-

May be deitvered rant of the executive to receive him, or unless the' court or magistrate

Utive, er o shall see cause to commit him, or to require him to recognize anew, for
his appearance at some other day and if, when ordered, he shall not so
recognize, he shall be committed and detained as before provided;
whether the person so discharged shall be recognized, committed, or
discharged, any person authorized by the warrant of the executive,
may at all times, take him into custodir, and the same shall be a dis-
charge of the recognizance, if any, and shall not be deemed an escape.

Compiatnant Msble  Sgo, 6. The complainant in such case, shall be answerable for the

54 0t 0% actual costs and charges, and for the support in prison, of any person
so committed, and shall advance to the jailor one week’s board, at the
time of commitment, and so from week to week, so long as such person
shall remain in jail, and if he fail so to do, the jailor may forthwith dis-
charge such person from his custody.

Forfelture of recog~
nizance,

CHAPTER 112.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF

CRIMES.,
SECTION
SECTION
1. What officers to cause public peace to be | 8. Magistrate when to issue warrant.
kepl. 4. Proceedings upon exaniinatlon, hefore mag=
2, Proceedings when complaiot is mnde to istrate.
maglstrate, 6. Defendant may have connsel.
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SECTION 'SECTION )
6. Dofendant when to enter Into recognlzance. | 16. After commitment, how detendant may be
i, endant when (o be discharged, Qlscharged,
;. ]:):!lemt when to be committed. 16. Recognlzance to be transmitted to district
9. Defendant when to be discharged. courts
10, Costs Ly whom pald. 17, wnmpnmnwbauNendtom!u
11, Appeal when alloweds without warrant.
12. When magistiate may require witneases to 18. Persons carrylog offenslve weapons, how
recognize. punirhed.
13, District court how to proceed upom such | ‘18, Sull brought on recognlzance.
arpenl. " 20, Surely may take snd surrender principal in
14. When appellant falls to prosecute appesl, recognizance,
recognizance to be In force.

Szc. 1. The judges of the several courts of record, in vacation as
well as in open court, and all justices of the e, shall have power to
cause all laws made for the preservation of the public peace, to be kept,
and in the execution of that power, may require persons {o give secu-
rity 1o keep the peace, or for their good behavior, or both, in the man-
ner provided in this chapter, .

Skc. 2. Whenever complaint shall be made to any such magistrate,
that any person has threatened to commit an offence against the person
or property of another, the magistrate shall examine the complainant

any witness who may be produced, on oath, and reduce such com-
plaint to writing and cause t{e same to be subscribed by the com-

lainant.

¢ Sec, 8. If upon examination, it shall appear that there is just cause
to fear that any such offence may be-commilted, the magistrate shall
issue & warrant under his hand, reciting the substance ofﬁle complaint,
and requiring the officer to whom it may be directed, forthwith to ap-
prehend the person complained of, and bring him before such magis-
trate or some other magistrate or court, having jurisdiction of the cause.

Sec. 4. The magistrate before whom any person is brought uli]on
charge of having iﬁle threats as aforesaid, shall as soon as may be,
examine the complainant and the witnesses to support the prosecution,
on ocath, in the presence of the party charged, in relation to any matters
connected with such charge, which may be deemed pertinent.

Sec. B. After the testimony to support the prosecution, the wit-
nesses for the prisoner, if he have any, shall be sworn and examined,
and he may be assisted by counsel in such examination, and also in the
cross examination of the witnesses in support of the prosecution.

See. 6. If upon examination it shall appear that there is just cause
to fear that any such offence will be committed by the party complained
of, he shall be required to enter into a recognizance and with sufficient
sureties, in such sum as the magistrate shall direct, to keep the peace
towards all the people of this territory, and especially towards the per-
sons requiring such security, for such term as the magistrate shall
order, not exceeding six months; but he shall not be ordered to rec
nize for his agpemnua at the district court, unless he is charged with
some offence for which he ought to be held to answer at said court,

Sec. 7. Upon oomg?ing with the order of the magistrate, the par-
ty complained of shall be discharged.

Sec, 8. If the Lﬁ:ersan 50 ordered to recognize shall refuse or neg-
lect to comply with such order, the magl‘:stra.te shall commit him to the
county j gktrmght;lie period for which he was required to give secu-
rity, or until he shall so recognize, stating in the warrant the cause of
commitment, with the sum and time for which sna«:m-it%l was required.

Szc. 9. If, upon examination, it shall not appear that there is just
cause to fear that any such offence will be committed by the party com-
plained of, he shall be forthwith discharged ; and if the magistrate shall
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528 PROCEEDINGS TO PREVENT CRIME.

deem the complaint unfounded, frivolous, or malicious, he shall order
the complainant to pay the costs of prosgcution, who shall thereupon be
answerable to the magistrate and the officer for their fees as for his

Costs by whom paid OWS“ debfb Wh i

whompad - - e, 10, en no order respecting the costs is-made by the mag-
istrate, they shall be allowed andp;‘:.idngi the same manner ai costs E%-
!‘ore jug!.lces in priminal prosecutions ; but in all cases where a person
1s required to give securily for the peace or for his good behavior, the
magistrate may further order the costs of prosecution or any part there-
of to be paid by such person,” who shall stand tmmmittedv until such
costs are paid, or he is otherwise legally discharged.

Apoesl when ol- Sge. 11. Any person aggrieved by the order of any justice of the
peace reqm;mg him to recognize as aforesaid, may, on giving the se-
curity required, aﬁpeal to the district court next to be ﬁmlden in the
same county, or that counly to which said county is attached for judi-
cmé pur ozses.Th o

When maglistrate zc. 12, e magistrate from whose order an appeal is so laken

s 1o reseatss, Shall require such witnesses as he may think necesszfy to support the
complaint, to recognize for their appearance at the court to which ap-

P peiél is niaéde. -

Dstriet ogurt baw ec.- 13, e court before which such appeal is prosecuted, ma

o rerdiy affirm the order of the justice or discharge lgtl: appell:l:nt, or may re}-r
quire the appellant to enter into a new recognizance, with sufficient
sureties, in such sum and for such time as the court shall think proper,
and may also make such order in relation to the costs of prosecution as

lie may deem just and reasonable.

When appellant Sec. 14. 1If any party appealing, shall fail to prosecute his appeal,
appesl, recogni-  his recognizance shall remain in full force and effect as to any breach of

sance tobeinfurce. the condition, without an affirmation of the judgment or order of the
magistrate, and shall also stand as a security for anl{ costs which shall
be ordered by the court appealed to, to be paid by the appellant.

Atter commitment,  Spe, 15. Any person commitied for not finding sureties, or refuségg

be dlschargea, O recognize as required by the court or magisirate, may be dischar,
by any judge or justice of the peace on giving such security as was re-
quired.

Recggnizance lobe ~ Sgpe. 16, Every recognizance taken in pursuance of the foregoing

::m‘:';::’::d RE provision, shall be transmitted by the istrate to the district court for
the county, on or before the first dn;n:ﬁ' the next term, and shall be
there filed of record by the clerk. .

When persen may  Sgpc, 17.  Any person who shall in the presence of any magistrate

cogntze withont ~ mentioned in the first section of this chapter, or before any court of rec-

L Llic ord make an affray, or threaten to kill or beat another, or to commit any
violence or outrage against his person or property, and every person,
who, in the presence of such court or magistate, shall contend with hot
and angry words, to the disturbance of the peace, may be ordered with-
out process or any other proof, to recognize for keeping the peace, and
being of good behavior, for a term not exceeding six months, and in case
of a refusal, may be cr.unrmitiehqi"I :{s before girec_:tﬁd. Gk, dag .

Fecactis CoTSNE Sec. 18. If any person s o armed with a dirk, r, sword,

Row puntehed.  pistol or pistols, m?r ol:her oﬂ‘ansiveg and dangerous weapon, w%fhout reas-
onable cause to fear an assault or other injury or violence to his person,
or to his family, or property, he may, on complaint of any other person
having reasonable cause to fear an injury or breach of the peace, be re-
quireg to find sureties for keeping the peace, for a term not exceeding
six months, with the right of appealing as before provided.

Sull brought onve-  SEC. 19. Whenever upon a suit brought on any such recognizances,

copnlzarice, the penalty thereof shall be adjudged forfeited, the court may remit such
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OF ARRESTS.
portion of the penalty, on the petition of any defendant, as the circum-
stances of ihe case shall render just and reasonable,

Sec. 20. Any surety in 2 recairﬁzance to keep the peace, or for
good behavior, or both, shall have the same authority and right to take
and surrender his principal, as if he had been bail for him in a civil case,
and upon such surrender, shall be discharged and exempt from ali lia-
bility for any act of the principal, subsequent to such surrender, which
would be a breach of the condition of the recognizance; and the person
so surrendered may recognize anew, with sufficient suretics, before any
justice of the peace for the residue of the term, and thereupon shall be
discharged.

CHAPTER 113.

OF ARRESTS.

SECTION l&zc'rws

1. Arrest defined. 112, Oficer may break open doof.

4. Arrest how and by whom méde. 13. Arvest lay be made 4¢ night.

3. Every person must ald officer In making ar- | 14. Officer must Inform person of the cause of
rebt. mrrest.

4. Arrestfor felony or mirderncanor how made. | 15. Person breaking peace to be taken before

&. Arrest for felony or mlsdemeanor how made. Justice,

6, Defendant how to be restralred. 3 16. Offettices in presence of moegisirate.

7. Oficer must inform datendant that he acls | 17. ‘'When private person may drrest person.
under authorlty- d 18« Must inform person the cause of mrrest.

8. Officer may use necessary force, 19. Person making such arrest may bresk open

9. Officer mny Dreak outer deor to make ar- door.

rest. 20. Person arrested must be taken before mn-
10, Officer may break outer door to make ar- glstrite.

Tests 21. D:fendant may be retaken if he escape.
1}. When officer may arrest person without| 32, Person pursuing may break open door, &c.

warrant, ,

Sec. 1. Arrest is the taking of a person into custody, that he may
be held to answer for a public offence.

Skc. 2. An arrest may be either,

1. By a peace officer under a warrant:

2. By a peace officer without a warrant :

3. By a private person.

Sec. 3. Every person must aid an officer in the execution of a war-
rant, if the officer require his aid, and be present and acting in its exe-
cution.

Szc. 4. If the offence charged be a felony, the arrest may be made
on any day and at any time of the day or night; if it be a misdemean-
or, the arrest cannot be made on Sunday, or at night, unless upon the di-
rection of the magistrate indorsed upon the warrant.

Sec. 5. An arrest is made by an actual restraint of the person of
the defendant, or by his submission to the custody of the officer.

See. 6. The defendant is not to be subjected {0 any more restraint
than is necessary for his arrest and detention.

Date Filed: 06/21/2018
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REVISED STATUTES

THE STATE OF DELAWARE

TO THE YEAR OF OUR LORD ONE THOUSAND EIGHT HUNDRED
AND FIFTY-TWO, INCLUSIVE:

79 WHICH AERE ADDED, THE

CONSTITUTIONS OF THE UNITED STATES AND OF THIS STATE:

THE DECLARATION OF INDEPENDENCE:

AXD

AN APPENDIX,

&e, &o.

PUBLISHED BY ATUTHORITY OF THE GENERAL ASSEMTLY.

DOYVER; DEL:
PRINTED BY SAMUEL KIMMEY.

1852,
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LAWS OF THE

TITLE FIFTEENTH.

Of Justices of the Peace.

Crarrer 97. General powers, duties and jurisdiction of justices in
eriminal cases.
98, Jurisdiction in bastardy cases,
99. Justices’ jurisdiction in civil cases of debt.
100. Justices’ jurisdiction in trespass cases.
101, Justices’ jurisdiction in cases of forcible entry and detain-
er; and of holding over.

CHAPTER 97.
GENERAL POWERS, DUTIES AND JURISDICTION OF JUSTICES IN CRIMINAL CASES.

Heo. 1. Number in the several counties, Sec. 21. To indorse the names of witnesses,

2, Power to issue process,

3. To keep recorids. Adjournments.

4. T issue subpoenas.

5. To administer oaths.

G. T'o punish eantempta,

7. To arrest without warrant.

To commit or bind to appear.
Form of commitment.
Form of binding To KEEP THE PEACE.

8. Power to punish assaults and batteries.
Form of binding to ANSWER CHARGE.
Binding witnesses to appear.

9. To permit parties to sectile cases of as-

sanlt and battery.
10. Not to receive fine or casts,
To put it in charge of a constable.
11. To certify fines tn the auditor. Penalty.
12. Power to BIND OVER FOR. THREATS,
13. Tmuu arrests of peace breakers, &ec.,

14, To fine drunkards and swearers.

15. To punish those who resist authority,

16. Mode of proceeding in criminal cases.

17. After arrest,

18, The examination.

19. The commitment or binding to appear.
Binding witnesses,

20. To deliver recognizances to clerk of

the peace. Fee.

922. To arrest persons complained against.
23. Warrant may be executed in any county.
24. Dail for appearance; how teken; by
whnom.
Commitment in default of bail.

25. How discharged from prison on hail.

20. Capital cases ; when bail may ne taken

27. Rail in other cases; how determined.

28. How taken by sheriff. &c.

99, BEARGE WARRANTS, when and how to

be issued. 3
Complaint must be in writing.
Wharrant ; how directed.

When it may be executed at night.

30. Power of justice 1o try certain offences

by slaves.

31. Power of two justices to try slaves.
Order on master to pay restitution, &e
Bervice of notice on master; verification.

32. Power to punish SBabbath breaking.

33. Duty of representatives of'a deceased

Jjustiee to deliver records : penality.

34. Duty of justico to give transcripts,

copies, &c.; penalty..

Originals may be required by the court.

35. Duty to attend elections; penalty.

Number.

SEc. 1. The number of justices of the peace now allowed by the
constitution and laws, shall, two-thirds of each house of the legisla-
ture concurring, continue to be in the several counties, as follows:
in New Castle county twenty, of whom one shall reside in Red Lion
hundred, within one mile of Delaware City, one in the town of St.
Georges, and one in Christiana hundred; in Xent county cighteen;
and in Sussex county twenty, one of whom shall reside within two
miles of Cannon’s Ferry.

General powers and duties.

SEC. 2. Justices of the peace may issue all writs, warrants and
process proper to carry into. effect the powers granted to them; and
when no form is prescribed by statute, they shall frame one in con-
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formity with the law, in substance; and, when substantially right,
such process shall not be invalid for any defect in form. Al sheniffs,
deputy-sheriffs, coroners and constables are required duly to serve
all legal writs, warrants and process to them directed by any justice
of the peace.

Sec. 8. Each justice of the peace shall keep a record of all his 200
judicial proceedings in criminal as well as civil cases. Hecords.

He shall have power to adjourn cases on trial before him, taking gouen.
security for the appearance of the party complained against. TwERAS:.

Sec. 4. He may issue summonses for witnesses in all cases Pending m:,’f,‘..._
before himself, and in all civil cases pending before any magistrates,
referees, arbitrators, or other persons authorized to examine wit-
nesses.

Sec. 5. He may administer oaths in all cases where an oath is 2
required by law. 5 . '

EC. 6. Every justice of the peace may punish such disorderly , 2008
conduct as shall interrupt any judicial proceedings before him, or punish con.
before referees appointed by him, or which shall be a contempt of “™P*
his authority, by fine not exceeding ten dollars, or by imprisonment
in the jail of the county not exceeding ten days.

SEC. 7. Every justice of the peace may, as a conservator of the pgyorw ar.
peace, upon view of any affray, riot, assault, or battery, within his rest without
count{, without any warrant in writing command the assistance of ’
any sheriff, deputg'-sheriﬁ', coroner, or constable, and of all other
persons present, for suppressing the same, and arresting all who are
concerned therein, and may commit or bind them to surety of the
peace and for their appearance at the proper court.

A commitment may be in this form :— o

Commit-
ment.

County, ss. The State of Delaware: To A. B., constable,
and lo the keeper of the jail of said county: this is to command you
the said constable forthicith to convey and deliver into the custody of
the keeper of said jail the body of C. D. charged, before E. F. a justice
of the peace for said county, on oath by G. If with (here state the of-
fence), and you the said keeper of the jail are hereby required to re-
ceive the sard C. D. inlo your custody in said jail, and kim there
safely keep until he be thence delizered by due course of law.

Tl Given under my hand and seal this day of
EES 2 Do 1o J. P.

Binding to keep the peace and for appearance at court may be in o2
this form: s R
FEACE.

e o

County, ss. State of Delaware. BE 1T REMEMBERED, lthat
C.D., of hundred, and R.S. and T. W., of hundred,
in said county, personally appeared before E. F., a justice of the peace
Jor said county, and acknowledged to owe the Stute of Delauware the
sum of dollars, to be levied on their goods and chaitels, lands
and tenements respectively, for the use of the said State: Urox cox-
itio, that if the above bound C. D. be and appear before the next
Court of General Sessions of the Peace and Jai Delivery, to be held
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at , for the county aforesaid, there to answer such mallers as
shall be objected against him by G. H., and shall in the mean time
keep the peace and be of good behavior towards all the people of this
State, and especially towards the said G. H., and shall not depart
the court without leave thereof, then this recognizance lo be void, other-
wise lo be in full force and virtue, i - 5
Taken, signed and acknawledged before E. F., a justice of the peace
Jor said county, the — day of y A. D., 18—,
o SEc. 8. Every justice of the peace may punish by fine, not ‘ex-
punish as. Coeding ten dollars, all assaults and batteries, and other breaches
et and of the peace punishable by any law of the State, when the offence
is not of a high or aggravated nature: provided, that the defendant
shall, in writing, submit to his decision: and provided also, that af-
ter hearing, he shall consider that the case ought not to be submit-
ted to a higher jurisdiction; otherwise he shall commit, or bind, the
defendant for his appearance at the proper court to answer the
charge, and shall also bind the witnesses for their appearance and
ma{ require surety of them, if necessary. He may also punish, by
such fine, any offence against an authorized ordinance of a city, or

town.

Bindiog 1o . Binding for appearance o answer may be thus:—

cHARGE. county, ss. The State of Delaware. Bk 1T REMEMBERED,
that C. D., of — hundred,and R. S.and T. W., of hun-

dred, in said county, personally appeared before E. F., a justicé of

the peace for said county, and acknowledged to owe the Stale of Dela-
ware the sum of — dollars, to be levied on their goods and chat-
tels, lands and tenements respeclively afor the use of the said State:
Uron conpiTION, that if the abt:ws bound C. D., be and appear before
the next Court of General Sessions of the Peace and Jail Delivery, o
be held at , Jor the county aforesaid, there to answer such mat-
ters and things as shall be objected ugainst him, and particularly
touching a charge (here state the offence charged) said to have been
commitled by the said C. D., at — hundred, in said counly, on
the day of , and shall not depart the court unthout
leave thereof ; then this recognizance to be void, otherwise to be in full
Jorce and virtue.

Taken, signed and acknowledged before E. F., a justice of the peace

for said county, the day of- oD 1
0l Binding o witness for appearance may be in the same form, sub-
Binding 8 gtituting for the words ‘“there to answer such matters,” &c., down

appear.  to “and shall not depart the court,” the words “as a witness for the
State.” A recognizance, when taken by a justice of the peace, or &
judge out of court, shall be signed by the parties bound. '

I, o AP Skc. 9. In every case of assault and battery the justice may per-

setule as- ~ Iit the parties to settle the matter; and either discontinue the pro-

hanterien  ceedings or annul any recognizance, on payment of costs.

o T SEc. 10. He shall, in no case, receive a fine, or costs, imposed by

coive fines, Dim; but upon imposing any fine, he shall charge a constable present

with the defendant, n.n%l enter the constable’s name on his docket,
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and if the fine and costs be not paid, the constable shall convey said
defendant to jail, for which a copy of the judgment shall be a suffi-
cient warrant.

SEc. 11. Every justice of the peace shall transmit to the auditor ¢, ey
of accounts, by mail, on the first Tuesday of April and October in fues w0 au-
each year, a duly certified list of the cazes in which any fine, or for-
feiture, has been imposed by him before that time; stating the par-
ty, the fine, and the name and place of residence of the constable
chargeable. Any neglect of this duty shall be deemed a misdemean-
or, and shall be punished by fine not exceeding one hundred dollars ; Pevarty.
and the court shall, on conviction of such justice, transmit a copy
of the record to the general assembly.

Sec. 12. Whoever shall threaten to kill, or wound, another, or to e
injure him in person, or estate, shall, on proof of such threats, be- yinq acer
fore a justice of the peace, either by the oath of the party threat- for maecazs
ened, or otherwise, and on afidavit, by the said party, that he be-
lieves, from such threatening, he is in danger to be hurt in body, or
estate, be bound to surety of the peace, and for his appearance &t
the next Court of General Sessions for the county.

Sec. 13. Any justice of the peace may also cause to be arrested 2o
and bind to surety of the peace all affrayers, rioters, breakers and rests.
disturbers of the peace, and all who go armed offensively to the ter-
ror of the people, or are otherwise disorderly and dangerous.

Sec. 14, He may also cause to be arrested any drunken person, 203l

®. . ' nkarus
or any person who, in his hearing, shall profanely swear by the name swearers.
of God, Christ Jesus, or the Holy Spirit; and such person, being
thereof convicted by view of the justice, or other proof, shall be
fined by him fifty cents for every such profane oath, and fifty cents
for every such offence of being drunk.

SEC. 15. If any person, arrested by warrant. or order, of any, 202
court of justice, magistrate, or justice of the peace, shall use abusive, thazs who
railing, or threatening speeches against such court, magistrate, 0% tority.
justice, or chall resist, or assault, any person executing, or nidi.uﬁ
in the execution of any such warrant, or order, he shall be fine
by such court, magistrate, or justice, any sum not exceeding fifteen

dollars. .
SEc. 16. When complaint is made in due form fo a justice, al- 203
leging that an offence has been committed, the justice shall carefully ings Tn cn-

examine the complainant on oath, or affirmation, and if he considers compiaint,
there is probable ground for the accusation, he shall issue his war-
rant.

M

A warrant of arrest may be in this form: Warraat oF
arTv sl

County, ss. The State of Delaware,
To any constable of said coualy, greeling :

Whereas G. H. of hathwpon cath (or affirma:ion) before me.
e justice of the peuce of said couud§.declared that on the duy of
al (state the offepee ghirged) and that he hath just cause

t suspect and doth suspigél €| gp -~ hundred, of commilting the
reby commanded (o take the sdtd

o

said offence : You aré therefordhs
43 e
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C. D. and bring him before me, or some other justice of the peace
the county,. fortiwith, to answer said charge. gy

{’ﬁ‘.} Witness the hand and seal of.the said justice, the ——
w~ ) day.of A D. 18—,

R 4 In case of emergency, the warrant may be directed to the sheriff,
rected-  OF coroner, or to any person the justice may name. )
Proeating . OEC. 17. Upon the arrest of any person so charged, the justice,
onamest.  hefore whom he is brought in the county where the offence was com-
mitted, shall try the case so far as to determine whether the defend-
ant oufht to be discharged; or bound for his appearance at court,
or held to answer finally before the justice; in which last case, the
justice shall proceed to hear-fully and to determine the case. But
if the matter be not properly cognizable before the justice for final
decision, he shall commit, or bind the party for his appearance at
thesgourfshaﬁ'ng 1(:0 izance of &e case. I
%7 0. 18. He shall- examine the accused, taki is volun-
tiom, tary ‘declarations, without threats,Poa:t[i-omises, a:?ik:hg.ll also ex-
S oLmery s aMIne the witnesses in the presence of the accused.
w8 If the offence is a felony, he shall reduce the examination of the
to be in wri- accused to writing, and read it to him, and offer it for his signature.
v The justice shall sign it. A
Tesony e shall also reduce to writing the testimony of each witness, if
in writing. material, read it to him in the presence of the accused, sign it, and

require the witness fo sign it. In case of the death of the witness,

it shall be evidence on the trial.

co®  Sgo. 19. If he gonsiders there is probable ground for the acousa-

ment; or  tion, he shall, in case of & capital crime, commit the accused for
appear.  trial, and in a.n{ other case bind him, with sufficient , for his
appearance at the next Court of General Sessions of the Peace and
mel Delivery for the county where the offence is alleged to have
been committed; and, if he do not give such surety, shall eommjt
him for trial. But when the accused is carried before a justice in
another county than that wheréin the warrant was issued, he shall
be held to surety for his appearance, of course. :
o o 1o shall also bind material witnesses for their appearance, with-
witnesses. OUL Burety, unless he believes the witness will not appear, and that
the loss-of his testimony ought not to be risked; in which case, he
may require surety and may commit the witness if it be not given.
2002 uch binding ef the accused; and of the witn  shall be by re-
{2014, &) : g . N ;
co nce, as provided in section 8.
2033 £C. 20. Each justice of the peace shall deliver every recogni-
e ever. zZance, examination and deposition, by himi. taken, touching any of-
o8, & fonce, to the clerk of ‘the peace of his county ten days before the
next Court of General Sessions, if -the court do not sit sooner; and
if so, then at the session of the court. For this service, he shall
Feo. receive one dollar from the couity'if - the service be rendered ten
days before the court. S
Names of  SEC. 21. He shall indorse on the recognizance the names of the
e indorsed. Matcrial witnesses, and the clerk shall issue spbpeenas for their, ap-
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pearance on the first day of the court, or otherwise as the attorney
general may direct.

Skc. 22. Every justice shall canse to be arrested, on proper com- p, %,
plaint, all persons found within his county charged with any offence ; rest persons

: iy 2 * complained
and all persons who, after committing any offence in such county, agamst.

shall escape out of the same.

Sec. 23. A warrant of arrest, issued by a justice in one county, o
may be executed in any county of the State; and the constable, or where exe-
officer, having it in hand, may command aid as in his own county; "
but he shall, apon request, carry the defendant before some justice
of the county, where he is arrested, to be bailed, if he offer suffi-
cient bail and the offence is bailable; otherwise he shall convey him
from the county in execution of his warrant.

Sgc. 24. In criminal cases, bail for the appearance of the accu- o
sed, except when taken by the sheriff, or officer to whom process is pearance
directed, and security for the appearance of a witness, shall be given "°™ 25
by recognizance. Each judge of the Superior Court, and every jus- B whom.
tice of the peace shall have authority to take such recognizance;
and when so taken out of court, the recognizance shall be signed by
the recognizors. When a person is committed for want of bail, or commit.
security, the sum required shall be set down on the commitment. ™"

SEc. 25. A person, so committed, shall be discharged upon giving 20
sufficient bail, or security; and any judge, or justice, may require 5‘;‘;}3&?’
such person to be brought before him for that purpose.

SEC. 26. A capital offence shall not be bailable; but the Court 2
of General Sessions of the Peace and Jail Delivery, when in session, cases.
or any judge thereof in vacation, may admit to bail a person accu-
ged of such offence before indictment found, if, upon full inquiry, it when bait
appears that there is good ground to doubt the truth of the accusa- i be
tion. On such inquiry, the justice, or officer who committed the ac-
cused, shall be summoned, and care shall be taken to hear the pro-

witnesses.

SEc. 27, When a person arrested by virtue of process issned upon  ses
an indictment, or presentment, except for a capital erime, and ex- Beilinoth
cept process returnable forthwith, offers sufficient bail, it shall be
taken, and the person discharged. The court awarding the process,
or any judge thereof, or the attorney general, may determine the Fow deter-
sum in which bail shall be taken, and set it down on the process;
or if no sum be so determined, the officer issuing the process shall
set down what sum he deems reasonable for bail.

SEc. 28. Bail shall be taken by the sheriff, or officer to whom the _ 2ou
process is directed, by a joint and several bond executed, by the ac- oy smerr.
cused and his bail, to the State, in the sum set down for bail upon
the process, with condition, in substance, that if the accused shall

ear in the court, mentioned in the process, at the place and time
the return thereof, to answer as expressed therein, and shall not
the eourt without leave, the said bond shall be void. Bond so

en, shall be returned with the process, and, if default be made, it
shall be recorded thereon in the same manner as in the case of a

recognizance.
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Sonmhiwvar.  DEC. 29. Any justice of the peace, or other magistrate authorized

rants, when t0 issue warrants in criminal cases, may, within the limits of his juris-

boissued. diction, issue his warrant to scarch any house, or place, for property
stolen, or concealed, or for forged, or counterfeited coins, bank bills,
or other writings, or for any instrument, or materials, for making
the same, and in other cases and for persons when such search is
authorized by law, in the manner prescribed by this section and
not otherwise, namely:

coro3  The application, or complaint, shall be in writing, signed by the

in writing. complainant and verified by his oath, or affirmation. It shall de-
signate the house, or place, to be searched, and the owner, or occu-
pant thereof (if any), and shall describe the things, or:persons

sought, as particularly as may be, and shall substantially allege the

offence committed by, or in relation td such person, or thing, or the .

cause for which said search is made, and that the complainant has
probable cause to suspect, and does suspect that the same is con-

cealed in the house, or place, designated.
now a4 .. The warrant may be directed to any proper officer, or to any other
ed, person by name, for service; it shall recite the essential facts al-
leged in the complaint, and nay be made returnable befére the ma-
istrate, or justice, issuing it, or before any other magistrate, or
Justice, before whom it shall also direct to be brought the person,
or thing, searched for, if found, and the person in whose custody,
or possession, the same may be found, to be dealt with according to

law.

2045 A search warrant shall not authorize the person executing it to

may bo exe- Search any dwelling-house in the night time, unless the magistrate,

it or justice, shall be satisfied that it 1s necessary in order to prevent
the escape, or removal, of the person, or things, to be searched for;
and then the authority shall be expressly given in the warrant.
Ponrey  OEC. 30. Justices of the peace shall severally have jurisdiction to
offences by try and punish any slave who shall join, or be wilfully present at any
SAYER T piot, rout, or unlawful assembly, or who shall commit an assault and
battery on any person, or who shall, without the special permission of
his master, go armed with any dangerous weapon. In every case
of conviction under -this section, the justice shall give judgment
susgment 3gainst the master for the costs of the prosecution, and may issue
forcosts.  gxecution thereon as upon a judgment for debt. '
o Sec, 81, Any two justices of the peace for the county shall have
two justices jurisdiction to try and punish any slave for the offence of stealing,
ces iy """ taking and carrying away any goods, chattels effects, bank note,
sLAYEs: money, bill, promissory note, check, order, bond, or written contract
for the payment of money, or delivery of goods, or of receiving, or
concealing, any such stolen property knowing it to be stolen, or
taken by robbery. v
O i The justices, on conviction of such slave, shall assess the value of
master o the property, so stolen or concealed, unless it shall have been re-
Rayeomts  stored, and tax the costs; and shall make an order that the master
pay the same, and shall commit the slave until payment, or sale, a8
(1572.]  provided in chapter 80.
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They shall indorse on any process for the arrest of a slave under g, 3%
this section, an order that the constable shall serve a copy of such master.
process on the master as provided in respect to an original sum- (s
mons.

The trial shall not proceed, without the appearance of the master, ..,y weri.
until the return of the service of such copy is duly verified., fied.

Skc. 32. Justices of the peace shall severally have jurisdiction of 2051
the several offences mentioned in section 4, of chapter 131, being [0, &e.]
violations of the Sabbath day; and may proceed therein upon their
own view, or on other competent evidence.

Sgc. 33. Upon the death of a justice, or expiration of his term of , 257
office, and the appointment of another, it shall be the duty of such ecutors of a
justice, or his executors, or administrators, to deliver all his dockets Fespect to
and records, within three months, to his successor in office, if ap- 1 e
pointed within that time; and if not, then with one of the nearest
justices of the same county. The neglect of this duty shall be a
misdemeanor punishable by fine of fifty dollars; and the Superior Penalty-
Court may name the justice to whom the delivery shall be made,
and enforce an order for such delivery by fine and imprisonment.

Skc. 84. It is the duty of a justice of the peace, upon request .
and payment, or tender, of the legal fee, to make and certify, un- Hea to give
der Es hand and seal, a true transcript of all the docket entries ™*¥*~
in any cause before him, or upon any record in his possession, or if
specially required, a full and true copy of all the records, entries, !
process and papers in or touching such cause; and such transcript, '
or copy, shall be received in evidence in any court.

Upon,an appeal, a transcript shall be sufficient, unless a full copy et
be specially requested. Upon a certiorari, the justice shall make a oa cirtiora:
full copy of the entire record and proceedings. "

If any justice of the peace shall, upon such request and payment, , %35
or tender, of the lawful fees, refuse or neglect to perform the duty '
above required, or shall falsely certify any such transeript, or full
copy, or shall use any fraud, falsehood, or deceit, in making the
same, he shall be deemed guilty of a misdemeanor, and shall be fined
not exceeding one hundred dollars, and shall be liable to the party

ieved in double damages.

e Superior Court may, in a proper case, supported by affidavit, Y i
require the production of the original record. may be re.
Skc. 85. Every justice of the peace shall attend, at the place of "%
election in his hundred, on the day of every general election, or Pu b at-
special election, from the opening to the closing of the poll, and tons.

shall take care that the peace shall be kept, and that the election
shall not be interrupted, or disturbed.

If any justice shall refuse, or wilfully neglect, to perform this  soss
duty, or to obey the lawful commands of the inspector of such elec- "3V
tion, he shall be deemed guilty of 2 misdemeanor and shall be fined
one hundred dollars.
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CHAP, 16.

CHAPTER X VI.

PROCEEDINGS TO PREVENT COMMISSION OF CRIMES.

.

. Certain officers conservators of the public peaco.

. Proceedings when complaint is made to magistrate.

. Magistrate,when to issue warrant. .
Proceedings on examination before magistrato,

. Privilego of defendant,

. Recognizance, when required.

Defendant, when to be committed,

. Discharge ot defendant; complainant, when to pay costs.

. In other cases, costs, how and when paid.

. Appeal, when allowed.

. When magistrate may require witnesses Lo recognize,
Proceedings on appeal by distriét court.

13. Consequence of appellant failing to prosecute appeal.

14, After commitment, defendant may bo discharged on giving sceurity:
15. Recognizance to be transmitted to district court.

16. When person may be ordered to recognize without warrant.
1%, Armed persons, when required to find sureties.

18. Suit on recognizance,

19. Surety may surrender principal.

SEC.

b
OLLaTO TR O

o
5\7!-‘

Keeping the - OEC. 1. The judges of the several courts of record, in vacation as

peace. well as in open court, and all justices of the peace, shall have power
to cause all laws made for the preservation of the public peace, to
be kept, and in the execution of that power, may require persons
to give security to keep the peace, or for their good behavior, or
both, in the manner provided in this chapter.

When sure-  SEC. 2. Whenever complaint shall be made to any such magis-

T el 12 trate, that any person has threatened to commit an offence against

Men. .a%1; the person or property of another, the magistrate shall examine the

" complainant, and any witness who may be produced on oath, and
reduce such complaint to writing, and cause the same to be sub-
scribed by the.complainant,

warrant to  SEC. 3. If, upon examination, it shall appear that there is just

fastie. cause to fear that such offence may be committed, the magistrate
shall issue a warrant under his hand, reciting the substance of the
complaint, and requiring the officer to whom ‘it may be directed,
forthwith to apprehend the person complained of; and bring him
before such magistrate, or some other magistrate or court having

, jurisdiction of the cause. \

Examination  SEC, 4. The magistrate before whom any person is brought upon
charge of having made threats as aforesaid, shall, as soon as may
be, examine the complainant, and the witnesses to support the pros-
ecution, on oath, in the presence of the party charged, in relation
to any matters connected with such charge, which may be deemed
pertinent,

Privilego ot SEC. 5. After the testimony to support the prosecution, the wit-

defendant negses for the prisoner, if he have any, shall be sworn and exam-
ined, and he may be assisted by counsel in such examination, and
also in the cross-examination of the witnesses in support of the
prosecution, '

TReeogniz- inati 1 s 1

Reoognlz. ~ SEC. 6. If, upon examination, it shall appear that there is just

required,  cause to fear that any such offence will be committed by the party
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complained of, he shall be required to enter into recognizance with

the peace towards all the people of this territory, and especially
towards the person requiring such security, for such term as the
magistrate shall order, not exceeding six months; but he shall not
be ordered to recognize for his appearance at the district court,
unless he is charged with some offence for which he ought to be
held to answer at said court, :

SEc. 7. If the person so ordered to recognize, shall refuse or ne-
glect to comply with such order, the magistrate shall commit him
to the county jail during the period for which he was required to
give security, or until he shall so recognize, stating in the warrant
the cause of commitment, with the sum and time for which security
was required. ‘

Skc. 8. If, upon examination, it shall not appear that there is
just cause to fear that any such offence will be committed by the
party complained of, he shall be forthwith discharged ; and if the
magistrate shall deem the complaint unfounded, frivolous or mali-
cious, he shall order the complainant to pay the costs of prosecution,
who shiall thereupon be answerable to the magistrate and the officer
for their fees, as for his own debt.

SEC. 9. When no order respecting the costs is made by the ma-
gistrate, they shall be allowed and paid in the same manner as costs
before justices in eriminal prosecutions ; but in all cases where a
person is required to give security for the peace, or for his good be-
havior, the magistrate may further order the costs of prosecution,
or any part thereof, to be paid by such person, who shall stand
committed until such costs are paid, or he is otherwise legally dis-
charged. ‘

SEc. 10. Any person aggrieved by the order of any justice of the
peace, requiring him to recognize as aforesaid, may, within ten
days after the decision of the justice, on giving the security re-
quired, appeal to the district court, next to be holden in the same
county, or that county to which said county is attached for judicial
purposes.

Skc. 11, The magistrate, from whose order an appeal is to be
taken, shall require such witnesses as he may deem necessary to
support the complaint, to recognize for their appearance at the
court to which appeal is made. '

SEc. 12. The court before which such appeal is prosecuted, may
affirm the order of the justice, or discharge the appellant, or may
require the appellant to enter into a new recognizance, with suffi-
cient sureties, in such sum and for such time as the court shall
think proper, and may also make such order in relation to the costs
of prosecution, as it may deem just and reasonable. -

Skc. 13. If any party appealing, shall fail to prosecute his appeal,
his recognizance shall remain in full force and effect, as to any
breach of the condition, without an affirmation of the judgment or
order of the magistrate, and shall also stand as security for any cost
which shall be ordered by the court appealed to, to be paid by the

-appellant.

Skc. 14. Any person committed for not finding sureties, or refus-
ing to.recognise as required by the court or magistrate, may be dis-
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sufficient sureties, in such sum as the magistrate shall direct, to keep - '

Entry ID: 6178985

Add. 72



Case: 17-2202

Document: 00117305304 Page: 113  Date Filed: 06/21/2018

220
CHAP. 17.

Recognizan-
ces when to
be trans-
mitted,

Order to re-
cognize with-
out warrant.

Armed pers
gons, when
required to
find suretics.

Suit on re-

cognizance.

Surcty may
surrender
principal.

Arrest,

ARRESTS,

charged by any judge or justice of the peace, on giving such’secu-
rity as was required, - ~

Skc, 15, KEvery recognizance taken in pursuance of the fore-
going provisions, shall be transmitted by the magistrate to the dis-
trict court for the county, on or before the first day of the next
term, and shall be there filed of record by the clerk.

SEc. 16. Any person, who shall, in the presence of any magis-
trate mentioned in the first section of this chapter, or before any
court of record, make an affray, or threaten to kill, or beat another,
or to commit any violence or outrage against his person or prop-
erty, and every person, who, in the presence of such court or ma-
gistrate, shall contend with hot and angry words, to the disturbance
of the peace, may be ordered, without process or any other proof,
to recognize for keeping the peace, and being of good behavior for
a term not exceeding six months, and in case of a refusal, may be
committed as before directed. '

SEe. 17. If any person shall goarmed with a dirk, dagger, sword,
pistol, or other offensive and dangerous weapon, without reasonable
cause to fear an assault, injury, or other violence to his person, or to
his family or property, he may, on complaint of any other person,
having reasonable cause to fear an injury, or breach of the peace,
be required to find sureties for keeping the peace for a term not
ez_{é:eﬁding six months, with the right of appealing as before pro-
vided, ‘

SEc. 18. Whenever on a suit brought on any such recognizance,
the penalty thereof shall be adjudged forfeited, the court may re-
mit such portion of the penalty on the petition of any defendant,
as the circumstancss of the case shall render just and reasonable.

Skc, 19, Any surety in a recognizance to keep the peace, or
for good behiavior, or both, shall have the same authority and right
to take and surrender his principal, as if he had been bail for him
in a civil case, and upon such surrender, shall be discharged and
exempted from all liability for any act of the principal, subsequent
to such surrender, which would be a breach of the condition of the
recognizance; and the person so surrendered, may recognize anew
with sufficient sureties, before any justice of the peace for the resi-
due of the term, and thereupon si):'all be discharged.

CHAPTER XVII,

ARRESTS,

Seo. 1. Arrest defined.
2. Arrest, how and by whom made.
3. Every person must aid officer in making arrest, if required.
4. Arrest for felony and misdomeanor, when may be made.
6. As to what constitutes arrest.
6. Offieer may pursue fugitive into other counties,
7. When an officer or private person may arrest without warrant,
8, Arrest, how made in such ense,
9

. Escape and eapturo of prisoner,
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penalties as other writs or subpoenus are or ought by law to be granted and awarded ;
and that it shall be lawful for said judges, or any of them, if they see fit to direct such
writ, precept, summons, subpena or attachmeunts, to be executed by the sheriff of the
county in which the snme is awnrded, which snid writ, precept, sumn s or subpeena,
shall be the sufficient warrant of such sheriff for executing the same uroughout this
commonwealth, as fully and effectually ns if directed to, and executed by the sheriff of
the proper county where issued: Provided, That the reasonable expenses of executing Expenses,
such process, when issued on behalf of the commonwealth, shall be paid out of the funda
of the county where issucd; and the expenses of removing any person charged with
haring committed an offence in one county into another county, or of transporting any
person charged with having committed any offence in this state from another state into
this state for trinl, or for conveying any person, nfter conviction, to the penitentinry,
shall be paid out of the trensury of the county where the offence is :harged to have been
committed.(a)

2. Where any person charged with having committed any felony,(l) in any city or Escapes into
county of this commonweath, shall go or escape into any other county thereof, it shall ;‘3:[‘:“
and may be lawful for the president, or any judge of the court of cominon pleas in the s
county where the said person may be found, to issue his warrant, authorizing and
requiring the sheriff of the said county, to tuke the snid person and conduct him to the
proper countﬂv, where the said felony is alleged to have been committed, the expenses of
which shall.be puid to the said sheriff by the county to which the said person is con-
ducted.(c

3. In{ ():aae any person against whom a warrant may be issued by any judge or packing wan
alderman of any city, or justice of the peaceo of any county in this commeonienlth, for rants.
any offence there committed, shall eseape, go into, reside or be in any other city or
county out of the jurisdiction of the judge, alderman, justice or justices of the city or
county granting such warrant as aforesaid, it shall and may be lawful for, and 1t is
hereby declared to be the duty of any alderman, justice or justices of the city or conunt.
where such person shall eseape, go into, reside or be, upon proof being mnde, upon oath
or affirmation, of the handwriting of the judge, alderinan, justice or justices granting
such warrant, to indorse his or their name or names on such warrant, which shall be
sufficicnt authority to the person or persons bringing such warrant, and to all other
persons to whom such warrant was originally directed, to execute the same in such other
city or county, out of the jurisdiction of the alderman, justice or justices, granting such
warrant as aforosaid, and to apprehend and carry such offender before the alderman,
Jjustice or justices who indorsed such warrant, or sume other aldermaa, justice or justices
of such other city and county where such warrant was indorsed. And in ense the offence Bail
for which euch offender shall ke so apprehended, shall be bailable in law by an alder-
man or justice of the peace, and such oﬂ'}mder shall be willing and ready to give bail for
his appenrance at the next court of general jail delivery or quarter sessions, to be held
in and for the city and county where the offence was committed, such alderman, justice
or justices shall and may take such bail for his appearance, in the same manner as the
alderman or justice of the pence of the proper city or county might have done; nnd the
said nlderman, justice or justices of the peace of such other city or county so taking bail,
shall deliver or transmit such recognisance and other proceeding to the clerk of the cours
of general jail delivery or quuarter sessions, where such offender is required to appenr by
virtue of such recognisance, and such recognisance and other proceedings shall be as

ood and effectunl in law as if the same haﬁ been entered into, taken or acknowledged
in the proper county where the offence was committed, and the same proceedings shull
be had therein. And in case the offence for which such offender shall be apprehended in Remoral.
any other city or county, shall not be bailable in law by an alderman or justice of the
peace, or such offender shall not give bail for his appearance at the proper court having
cognisance of his crime, to the satisfaction of the alderman or justice before whom ho
shall bo brought, then the constable or otner person so n{:prehending such offender,
shall earry and convey him before one of the aldermen or justices of the pence of the
pﬂ;per (cériy or county where such offence wus comunitted, there to be doalt with according
to law,

4. No action of trespass, or false imprisonment, or information, or indictment, Magistrates
shall be brought, sued, commenced, exhibited or prosecuted by any rcrﬂon, against the bf“'"i“v:mh
alderman, justice or justices, who shall indorse such warrant, for or by reason of his or ﬂ;“{,r,'f'ltn’:lfz
their indorsing the same, but such person shall be at liberty to bring or prosecute his or fied,
their action or suit agninst the aElermn.n or justice who originally granted the war-

_rant.(e)

5. When any person shall be accused before s mngistrate, upon oath or affirima- Disposition
2 Act 31 Maroh 1680, § 2. P. L. 49, %. Iola. § 3. 4 Ibid. § 4. 5. Ibid. § & of propanty

{a) Tiis section [s composed of the 8th section of the act of
221 May 1722 | 8m. 138; of the 1ih section of the aet of 23d
Heptamber 1791, 3 Sm, £33 and of the 20 section of the net of
25th April 1846, 1. L. 400, 1t is not propossd to repent all the
Bth =estion of the act of 1722, heeause part of it equally npplics
to etvil 24 woll an eriminal procealings.  Report on the Ponal
Code 3% The county is not Huble fur the expenses ineurred in
an unsiceessful attempt to arvest o Nsitive from justice, who
bhas tnken refuee in another state, R C. Sdn.

(B 'This ddees not extemd to mimlomenanors; a fugitive chargel
with havivg committed a misdemesnor lu auother scvaty can

gnly ho ngtes!etl under tho provisions of the succeeding section.
runt 218,

{¢) Thia section Is taken from the 3d section of the act of 4th
of April 1807, 4 Sm. 383. Heport on the Penal Code 09,

{d) A warrant {xsued by a justice of the peace in one county,
and indorsed by n justice of another county, charging a misda-
meannor to have been connitted in the county whence the ware
rant lssuwd, will not justify the detention of the offender in the
jnil of the county where the warmnt wus Indorged. Grant 218,

(*} The 31 and 4th sections are taken from tho act of LUth
April 1827, 8 Sm. 424, Repert on the Penal Code 49,
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tion, of the crime of burglary, robbery or larceny, and the snid magistrate shall have
issued his warrant to apprehend such person or persons, or to search for such goods as
have been described, on oath or affirmation, to have been stolen goods, if any shall be
found in the custody or possession of such person or person?or in the custudy or pos-
session of any other person or persons, for his, her or their use, and there is probable
cause, supported by oath or affirmation, to suspect that other goods, which may be dis-
covered on such search, are stolen, it shall and may be lawful for the said magistrate to
direct the said goods to be seized, and to sccure the same in his own custody, unless the
person in whose possession the samne were found shall give sufficient surety to produce
the snme at the time of his or her trial.  And the said magistrate shall forthwith.cause
an inventory to be tnken of the snid goods, and shall file the same with the clerk of that
court in which the accused person is intended to be prosecuted, and shall give publie
notice in the newspapers, or otherwise I]i‘! advertising the same in three or more publio
places in the city or county where the offence is charged to have been committed, before
the time of trinl, noting in such advertisement the said inventory, the person charged
aml time of trinl.  And if, on such trial, the accused party shall*he acquitted, and no
other clnimant shall appear or suit be commenced, then, at the expiration of three
months, such goods H]ll’lﬂ he delivered to the party nceused, and he, she or they shall be
discharged, und the county be liable to the costs of prosecution ; but if he be convicted
of larceny only, and, after restitution made to the owner and the sentence of the court
being fully complied with, shall claim a right in the residue of the snid goods, and no
other shall appear or claiin the said goods, vr any part of them, then it shall be lnwful,
notwithstanding the claim of the snid party accused, to detuin such goods for the term
of nine months, to the end that all persons having any claim thereto may have fuls
apportunity to come, and to the satisfuction of the court, prove their property in them :
on which proof the said owner or owners, respectively, shall receive the said goods, ox
the value thereof, if from their perishable nature it shall have heen found neecssary to
make sulo theroof, upon paying the reasonable charges incurred by the securing the said

. goods and establishing their property in the same; but if no such claim shall he brought
" and duly supported, then the person so convicted shall be entitled to the remainder of

When to be
deliveral to
ouuuty con-
wisslonwrs,

Dirpositinn
of procecds.

Suretyof the

paace,

Ball.

the seid goods, or the value thereof, in case the same rhall have been sold agreenbly tc
the original inventory, But if, upon an attainder of burglary or robhery, the court shall,
after due inquiry, be of opinion that the said goods were not the property of such burglar
or robber, they shall be delivered, together with a certitied copy of the snid inventory, to
the commissioners of the county, who shall indorse a receipt therefor on the originai
inventory, register the suid inventory in n book, and also eause the same to be publicly
advertised, giving notice to all persons claiming the said goods to prove their property
therein to the snid commissioners; and unless such proof shall be made within three
months from the dote of such advertisement, the snid goods shall be publicly sold, and
the net moneys arising from such sale shall be paid into the county treasury for the use
of the eommonwealth: Provided always, That f uny elaimant shall appear within one
year, and prove his or her property in the said goods to the satisfuction of the commis-
sioners, or in the ease of dispute, shall obtain the verdict of a jury in favor of such claim,
the said elnimant shall be entitled to recover, and receive from the said commissioners,
or trensurer, the net amount of the moneys paid as aforesnid into the hands of the said
commissioners, or by them paid into the trensury of this commonwenlth.(a

6. If any person shall threaten the person of another to wound, kill or destroy him
or to do him any harm in person or estate,(4) and the person threatened shall appen:
before n justiee of the pence, and nttest, on onth or affirmation, that he helieves that b=
such threatening he is in danger of being hurt in body or estate, such person so threat
ening as aforesaid, shall be bound over, with one sufficient surety, to appear at the next
ressions,(e¢) according to law, and in the meantime to be of his good Lehavior, and
keep the pence toward all citizens of this commonwealth.(4) If any person, not being
an officer on duty in the military or naval service of the state or of the United States
shall go armed with a dirk, dagger, sword or pistol, or other offensive or dangerous
weapon, without reasonable cnuse to fear an assault or other injury or violence to hir
family, person or ‘prnpcrty, he may, on ecomplaint of any person having reasonable causo
to Ecar)n breach of the peace therefrum, be required to find surety of the peace as afore-
snid. (e '

7. In all cases the party accused, on oath or affirmation, of any erime or misdemeanor
ngainst the lnws, nlmrl Le admitted to bail by one or more sufficient sureties, to be tnken
before any judge, justice, mayor, recorder or alderman where the offence charged has
been committed, except sueh persons as are precluded from being bailed by the con-
stitution of this commonwenlth:(g) I’rovided also, That persons accused as aforesaid, of

0. Act 31 Maroh 1809, § 6. P. L. 432 7. Ini4. § T

. () This sectlon is talen from the 10th acction of the act 23d 339, 2 Mayw. T3-4. Fee 12 Bng. L. & Bo. 462,

September 1701, 3 Sm. 42 Report on the Penal Code 39, () This xection Iu partly taken from the act of 1700, 1 8m. 5,
(b) Surety of tho peace I8 demandeble of right Ly any indl- the addition thereto provided by thls eection, against the

widual who will make the necessary onth. 11 102 n. Beol unneeessnrily eareying dewlly weapons, §s Litredoesd from an

Asrh, 48, 2 . 458, obvious noeeselty, arising from daily experivnce and observer
(c) A commlitting mngistrate has no anthority {0 bind 8 per-  tion,  Report on the Penal Code 59,

#on to keep the peaen, or for his good behavier, longer than {9) A justico may take bail after cunmitment for trinl, 6 W

the next term of the court. 2 P, 458 &R 04 2P 4040 And see T WO 454 A B2 18m. 0T, n
(d) Burety for good bebavior may be ardered by the eourt, A recognisance taken by n justice to snnswer the charge c®arsop

after the nequitial of a priconer, in such sum, and for puch  i8 eorwm mon judier, und vold. Com, v, Phillps, 2 U 4, Lawn

tength of tiwme, a8 the publle eefuty requires. 2 Y.437. 10 Barr Mag. 316,
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murder or manslaughter, shall only be admitted to hail by the supreme court or one of
the judges thereof, or a president or aswociate law judge of a court of common pleas:
ersons accused, as uforesaid, of arson, rape, mayhem, sodomy, buggery, robbery or
urglary, shall only be bailuble by the supreme court, the court of common pleas, or
any of the judges thereof, or a mayor or recorder of a city.(a)

. All sureties, mainpernors, and hail in criminal cases, whether bound in recogni- Surrende: ot
sances for o particular matter or fur all charges whatsoever, shall be entitled to have g ball
bail-piece, duly certified by the proper officer or person hefore whom or in whose office
the recognisance of such surety, muinpernors or bail shall be or remain, and upon such
bail-piece, by themselves, or their agents, to arrest and detuin, and surrender their prin-
cipals, with the like effect ns in cnses of bail in civil actions;(b) and such bail-piece
ghall be o suffieient warrant or authority for the proper sheriff-or jailor to receive the
snid principal, and have him forthcoming to answer the matter or matters nlleged agninst
him: Provided, That nothing herein contnined shall prevent the person thus arrested
and detained from giving new buil or sureties for his appearance, who ghall have the

same right of surrengler hereinbefore provided.(¢)

9. In all cases where a person shall, on the complaint of another, be hound by recog- Settlement
nisance to appear, or shall, for want of security, be committed, or shall be indieted for of criminal
an assault and buttery or other misdemennor, to the injury and damnge of the party
complaining, and not charged to have been done with intent to commit a felony, or not
Leing an intamous crime, und for which there shall also be a remedy, by action, if the
party umnﬂ]lnining shall appear before the mugistrate who may have taken recognisance

or mado t

1e commitment, or before the court in which the indictment shall be, and

acknuwledge to have received satisfaction for such injury and damage, it shall be lnwlul

fur tho magistrate, in his discretion, to discharge the recognisnnce which may have been

tuken for the uchnrnncu of tho defendunt, or in case of committal, to discharge the
‘|

prisoner, or for t

o court also where such proceeding has been returned to the court, in

their diseretion, to order a nolle prosegui to be entered on the indictment; as the case
may require, upon payment of costs: Provided, That this act shall not extend to any
assault and battery, or other misdemeanor, committed by or on any officer or minister

of justice.(d)

B. INDICTMENTS AND PLEADINGS.

10. The foreman of any grand jury, or any member thereof, is hereby authorized and Grand jurors
empowered to administer the requisite oaths or affirmations to any witness whose name S

muny be marked by the district attornoy on the bill of indictment, (e)

ter oaths,

11. Every indictment shall bo deemed and adjudged sufficient and good in law which Form of
chirges the erime substantially in the language of the act of the assembly prohibiting indictments.
the crime, and prescribing the punishment, if any such there be, or, if at common Iaw,

# plainly that the nature of the offence charged may be easily understood by the jury. Formal ob-
Every objection to any indictment for any formal defeet, apparent on the face thereof, jectious to

ghall be taken by demurrer, or on motion to quash such indictmnent, before the jury shall

indictmenta,

be sworn, and not afterward ; und_c\‘er court, before whom any such objection shall he Amena-
tnken for any formal defect, may, if it be thought necessary, enuse the indictment to ho ments on

forthwith amended in such particular, by the clerk or other officer of the court, and e,

demurrer,

thereupon the trial shall proceed as if no such defect appenred.(g) |

8. Aot 31 Maroh 1860, § 8. P. L. 432 0. 1bid. § 9.

() This section ix & congalidation of the flrst claves of the
act of 1704, 1 ¥in. 58; and the frst wection of the act of 30th
April 1832, 1. L. 348, Iteport oo the 'enal Code 39,

%) Bee 1T, & I1. Pr, 303-10,

{c) This section 14 taken from tho 3d seetion of the act of 10th
Apnl 1848, I', I, 440, Report on the Pennl Coda 40,

tef) 'Thin section is an extension of the exlsting luw of the
17t March 1508, 4 Bm. 318, Heport on the Penal Code 40,

(¢) Thia §s taken from the 18t seetion of the net Hth Aprit
1820, 0 Sm. 138, That witnesses, whose nnmes bl got been
marked hy the disteict sttorney on the LIl of Tndictment, were
pworp and examined by the foreman of the grand jury. ts not
plesdable in har; nt most, it is only ground for o motion to
quarh. Tillnrd » Com., 13 Leg. Int. 132

() Svetions 11 to 22 are ull new, nod are certninly not the
lenst buportant in the proposed smemdients of our penal sys-
teni. Thoe history of eriminul sdininistration abounds with
fnstnnees o which the guoilty hnve eseapd, by reason of the
apprently unreasonable vleety required in indictments,  Loed
Tinle, sne of the best, pud most hmpano of Englikh judges,
long since romarked, that euch nleeties wero * grown tn bea
bLlemish and an Inconvenience in the Inw, aud the mlministro-
tion thereof; that more offenders escaped by the wasy car given
to excepiivns to indictimonts, than by thoe manifestations of
their innecencs, andd that the groesest erimes had gone unpun-
fshwd, by reason of thess unscomnly niestivs” The renson for
reeognising thess gubtilitica by the common law, no doubit
arofe from the humanity of the Judges. whe, in admdedsteriog
a systom in which the punishment of death fllowed wlmost
every convictlon of felony, were naturally dispogul, in fuvor of
1ifis, to hald the erown W the strictest roles, Sinee, however,
the reform of the penal laws, and tho just apportonment of
junishment to erimes neronling to their intrinsle atrocity and
dapzer, the renson which led to the adoption of these techui-
el nieetiva hias censed, and with the cesgation of tho reason,
the techuicalities themeelves shoull be expun=zed fromy ooy
avsiemn. The 11th section of this act proposes what the cow-

10, Juid, § 10, 11, Ibid. § 10,

missinpers bellove will ba an effective remody to this reproach
of the common Inw, without depriving the seccused of any
proper privilegoe; it lenves him, at the outset of hia trial, to
determine whether ho will question the relevancy of his aceu-
ration, or take Issue on the merits of the churge; I he elects
the latter, and is condemned, there seems nelther moral nor
legnl fitness in permitting him to urge formal oxceptions,
which, il puggested, ot an carly perind, would have been
prowptly eorrected.  The 12th nnd 13th sections are intended
to meat enses of frequent occurrence, In which, although an
Indictment is atrictly formal, yet, owing to some accidental slip
In its preparntion, it is found on tho trlal that the proofs do
not entirely tally with the deseription of the instrument ret
forth in the jndlctwent. or §n the names of persons or places
dereribed therein, 1y the law an it now stands, where written
Instruments enter into the gl of the offence, ns in forpery,
pRssing  ecounterfit money, sciling lottery tickets, peniling
threatening lettors, &e., thuy are required Lo be ret out In words
and flgurea: the omission of a figure In an indictment for
furgery ia fatal. In the ease of Com. v. Oillesple, 7 5. & K. 400,
A mistake In epellivg the pume of * Burrall,” which o (he
indictment was apelled “ Burrill,” was adjudged fatal after
verdlet.  Bo, n varlunes letween the pmmes of the persons
aggrieved, and placea deserild in the indictment, and the
proofs thereof on trinl, will entitle the defoudant to an acquit
tal, on the ground of the want of agreement Lotwoen (he slle-
gota aud tho probata. The proposed sectiona authorize the
courts to nwend such werhnl errors, if ohjected to; and thus
terminato s vlaze of technical nicetien, which are a reproach to
the retivnal nlministration of justiee, The 1dth and 16th see-
tiona avold the existing nocessity of setting forth, In Indict-
ments, the names of numerous Individuals, pwuers of property
felnninusly or frawlulently taken, or mallelously injured or
deateoyed : it will eerve to redioco the voluminousness of auch
indictments, aud ean do no pussible injury to the defendsnt,
wha eqnmst be inkeresled in the fact, whether one perscn is, of
ouv buudred persdus are the owners of properly in wepard to
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respact to any property being in any such house or building, it shall Le sufficient to aver
thut the particulur house or building on or with respeet to which, or on or with respect
to the f|'u'upe:'t.\'.* being in which, any such offence shall have been committed, is the prop-
erty of somo one or more of the partners or juint owners named in the indictment, and
of other persons being partners or joint owners with him or them, without stating any
of the names of such other persons,

15. With regard to frauds committed ngainst partners and joint owners, it shall be Manner of
sufficient in any indictment for any felony or misdemennor committed with intent to Shorelug
defraud any partners or joint owners, to allege that the act was committed with intent ,.T,“E;:,M
to defranud any onc or more of the partners or joint owners namned in the indictment, ners and
and other persons being partners or joint owners with him or them, without stating any gl‘f’:‘“"'“‘
of the nnmes of such other persons.

16. With respect to proporty belonging to counties, cities, townships and districts, it Manner of
shall be sufficient in any indictment for any felony or misdemeanor committed on or I’Y't“k' g
with respeet to any goods, chattels, furniture, provisions, clothes, tools, utensils, mate- founties, o+
risls or things whatsoever, which have been or at any time shall be provided for or at ties, town.
the expense of any county, city, township or district, fo be used in any court, jail, house "/P* &
of correction, almshouse, or other building or place, or in any part thereof respectively,
or to e used for the making, altering or repairing of uny bridge or road, to aver that
suy such things are the property of such county, city, township or district.

17. In any indictment for forgery, uttering, stealing, embezzling, destroying or con- Forms of iz-
cealing, or obtuining by false pretences, any inutrumcut.pt shall be sufficient to deseribe fictment in
such inntrumcnt):by any name or designation by which the same may be usually known, f,',',";f‘,‘,,‘:,,u“,{g
or by the purport thereof, without setting out any copy er fuc-simile thereof, or otherwise embezzling,
deseribing the same or the value thereof. &

18. In all other cases whatsoever in which it shall be necessary to make any averment Forme in
in any indictinent, ad to any instrument, whether the same consists wholly or in part of other ceses.
writing, print or figures, it shall be sufficient to deseribe such instrument by any name
or designution by which the same may he urually known, or by the purport thereof, and
in kuch muanner as to sufficiently identify such instrument, without setting out any copy
or fuc-imile of the whole ar any part thereof,

19. Tt ehall be sufficient in any indictment for forging, uttering, offering, disposing Intent to de
of, or putting off any instrument whatsvever, or for obtaining or sttempting to obtain :L“I:{' part-
any property by falso pretences, to allege that the defendnnt did the act with intent 10 Somn, beed
defraud, without alleging the intent of the defendant to be to defraud any particular pot be al-
person : and on the trial of any of the offences in this scetion mentioned, it shull not be 18 or pre
necessary to prove any intent on the purt of the defendant to defraud any particular tain cases.

erson, but it shall be suflicient to prove that the defendunt did the act charged with an
intent to defraud.

20, In any indictment for murder or manslaughter, it shall not he necessary to set Ingictments
forth the manner in which, or the means by which the death of the deceased wus caused, for murdor
but it shall be sufficient in every indictment for raurder, to charge that the defendant :il::t;mzr
did feloniously, wilfully and of his malice aforethought, kill and murder the decensed ;
and it shall be sufficient in every indictment for manslaughter, to chargo that the defend-
ant did feloniously kill and slay the deceased.(a)

2], In every indictment for wilful and corrupt perjury, it shall he sufticient to set Requisites of
forth the substance of the offence eharged, nnd in what court, or before whom the onth lrg;_”“t:_‘.‘;"'-
or afirmation was taken, averring such court or person or body to have competent s i
authority to administer the same, together with the proper averment, to fulsify the matter
wherein the perjury is assigned, without sectting forth the information, judictment,
declaration or part of any record or proceeding, other thun as aforesaid, and without
wetting forth the commission or authority of” the court, or person, or body before whom
ahe rl'u.-rjury was committed.

22, In every indictment for subornation of perjury, or for corrupt bargaining, or con- Requisites of
tracting with “others to commit wilfal and corrupt” perjury, it shall be sufficient to set jrdictment
forth the substance of the offence, without setting forth the information, indictment, tion of per-
declaration or part of any record or proceedings, and without setting forth the commis-Jury.
sion or nuthority of the court, or person or body before whor the perjury wus committed,
or was ngreed or promised to be committed.

23, In cases arising under the laws of this commonweslth for the restraint of the Indietment
horrid practice of duelling, it shall be sufficient to form an indictment generally, against for ducliing,
either of the principals for clmllonginf another to fight at deadly weapoens, and notiwith-
standing it muy appear on the trial that the defendant only accepted the challenge, it
shall be sufficient to convict and render him liable to the penalties of the law; and in
like manner an indictment against the scconds may be framed gencrally, for earrying
and delivering a challenge, and proof of the mere act of fighting, and the defendant
being present thereat, shall be suflicient to convict the defendant upon an indictment so
frnmelr; and if the duel shall take place within this commemnwealth, the nere fact of
fighting shall be full and complete evidence of the charges, respectively, of giving or
receiving, or of carrying or delivering a chullenge, without other proof thereof.(d)

15, Act 51 March 1860, § 16, P. L. 434. 18, Ihid. § 18 21, Thid, g 1.
10, fbid. § 10, 18, Ibid. l 10, 24 1id. § 25
11, 1hid. 2 11. 2, Juid. § 20, o lbid, § i

(a) An indietment drawn in conformity with the provisions against him." 1 Wr. 100,
of this kectton i< not in eonfliet with the constitutional provisns, (&) This seetion 14 tnken from tha 2d feetinn of the act of 31t
that = in all eriminnl prosecutions, the acensed khall have a Murch 1500, 4 Sw. 354, Tieport on the Penul Cide 43
right to b5 el of the nalure and cause of *he goensation '
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number of peremptory challenges to which either would be entitled if separately tried,

and no more.(a) »

41. All courts of criminnl jurisdiction of this commonwealth shall bo and are hereby fow tates
authorized and required, when oceasion shall render the same necessary,(2) to order g mey bo

awarded

tales de circumalantibus, either for the grand or petis jury,{¢) and all talesmen shall be ang juries

liable to the snme challenges, fines amd l‘.\em\hies a8 the
al or altor the provisions of an nct

That nothing herein contained shall repe

rincipal jurors: Provided, summoned.
nssed the

20th day of April 1858, entitled, ** An act establishing n mnode of drawing and sclecting
Jurors 1n and for the city nnd county of Philadelphia.”(d)
42, No alien shail, in any criminal case whatsoever, be entitled to a jury de medietate of jnrles do

lingue, or partly of strangers.(e)

43. The trial of sll trenson ngninst the commonwenlth, committed out of the jurisdic-
tion of the state, shall be in the county where the offender is apprehended, or into which

he shall first be brought.(g)

medictats
lingume,

Placa of trial
for treason.

44. If any person shall become an accessory hefore the fuct, to any felony, whether or sceasso-
the same be a felony at common law, or by virtue of any act of nssembly now in furce ries before

or heroafterto be in force, such persen may ha indicted, tried, convicted and punished

in all respeets as if he were o prineipal felon.(7)

the fact.

43. If uny person shull beesme an nceessory after the fact, to any felony, whother the of acennso-
samo be a felony at common law, or by virtue of any act of assembly now in force, or Fies after the
that may he hereafter in force, he mny be indicted and convicted ns an accessory nfter
the faet, to the principal felony, together with the principal felon, or after the cenvietion
of the prineipal felon, or may be indicted and convieted of s substantive felony, whether

41. Act 31 March 1850, § 41. P. L. 440,

{tr) This sectlon 13 naw, anid Ix [ntendaeed to zettls aquastion
In eriminal practive, whizh haw produced difflenlty. At common
Inw, npon o joint trizk each prisoner viny chailonge s full
pumber, and overy juror challenged as b oo, i withedeawn
from the panel as to all the prl=oneea on trilal, ol thus, la
effrct, the prisoners bn aueh A cse poksass the power of porenip-
tory ehallenge to the nsgrecate of the number 10 which they
are pespectively entitled,  The embarensanents from defoct of
Jurors, pesulting from the exereise of this right by numernug
defendants jolntly indieted. lel the eowrta, ot novery encly period,
to determine that they Lind the power, nalnst the will of the

tleonerd, to sever the panel, and try theay severally, 3 they
nxipte] upon thele elehit of reveral challenees, This rettied
the question that peisoners, jolntly intieted, coubd, nzainat theie
wishies, e triv wately i hut whether pris mers, Jointly fo-
dicted. eould demand noseparate trind, prosented another quies-
thon; momae In<istlng that they pos<ess such a rizht; others
contonding that such severmnen s n matter of sound dizeretion,
to be exerviseld by the court, with that due regan) and tender
ness to prisners, which characterizes our eriminnl jurisprus
denes: wnd thid lutter wo regard ad the botter opinion.  Tn the
section under consblomtion thls doctrine has been adopted,
except a= to enses of Jolut Indictments for felonions honsiehle, in
which It Is proposel to give vhe aceusel the positive right to
demand sepurnt trinle; in ensee of Joint trinls, it is al=o pro-
posed ta it the number of the chullenwges, of ull the prianners,
to the number onch would be entitlsd to if separately tricd, and
no more.  As prisonera jointly Indicted for felonfons bomielde
hiave, by this section, the right Lo fever in thele telals, persons
g0 rirenmetanest will not be aifected by this latter provision, In
cakes nf joint trinl, as their belng so tricd i8 0 matter resting
entirely in their own chioice, Neport on the Penal Codo 45.

(&) The court wmay direet & special venire to [ssne to two eiti-
zens, Instend of the sherllf or coroner, whenever in thele opl-
nlon, the nature of the ease requires It. 15 Leg, Int. 325,

(r) It §4 an feregularity to call talesinen, unless It appeur of
yeenrid. that the rezular panel was exhnusted, and an onler for
talesmen made; bot guch freeguiarity, If not objected to, 1s
cured by the venliet, noder the &340 section. 10 1. 01

{of) Thisa weetinn 14 o awmmary of the 14ith, 145th, 140th,
147th nod 148th sectiong of the act of 14th April 183, P L, 367 ;
which seetiong have lean left unrepealed, as they apply equally
Lo civil aa woll us erlminal procecdings.  Report on the Penul
Cude 40,

{#) This sectlon s taken from s 140th section of the net of
Tth April 1H 1 Lo 0S5 whileh hins alas i loft unrepealel
for the same reazon. Jeport on the Penn] Code 40,

{p) Thig section f& vew, wnd neeessary in the event of trials
of trosson neaingt the glate horoafter Laking puece, Report on
the PPenal Code 44,

(R)Ths principle of this seetion, which proserilies the rame
punishinent & sbone e Befare the fiet o felony, under
the various gynonymes of widers, abettars, eonngellors, eom-
foaters, e, ns aunbnst principada B fenitiee to oor eriminal
Taeislntion s It §s ool i the Tthoseetion of the aclof 17148, 1
S 1L fo she 30 geetion of the aet of Sth Marel 1750, 1 5m,
A5 In the 30, 20 and Sthosections of the act of dth April 179,
2 sm. 5315 and dn the dth section of the act of 250 Apel] 1820,
10 Sm. 430 There B4 therefore nothlng new In the prinelplo
of this section. whirh i« fonded on the theary of the moral
gullt of tho acecrzory before the fuet beding equal to that of the
princtpal offemler. The vew principle m the fection f= that
which mnkes the accessory helfirs the faet, 2utlty of A slstan-
tive offence, and whish suhiects hhn to punishoent for his
crime. without postponing it until the eonvietion of the setual
perpetrator; or more preelsely epeaking, which abollslien in
Felonies the technical distinctivo ouw exlstivg between accesso-

17

43, Iuid. § 43,
4L Ibld. § 45 s

45. Inid. § 48
Thid. § 44,

ok before the fact and principal offenders. This war always
the law as regards misdemeanora In which there are no acces-
sorles, all being regarded hy Inw as principals; in felony, how.
ever, excepl In cartaln enges about to Lo noticed, an acceann
cannot ba trhel hefore the convletinn or outlawry of his priuels
pal, unless tried with him.  In felonfex of frequent oceurrenes,
this waa fuand n great and perloua evil, whivh callesd for ond ree
ceived partinl leghalntive enrrection ; as enrly ax the set of tha
d1at May 1718, 1 Sm., 105, it was provided that persons harboe
g eancealing or receiving robbers, burglars, felons or thieves,
ar receiving or buylng any goods or chiattels thnt should bave
bewn felonlously tukon or etolen by any soch robbers, &e,
knowing the same to e stelen, might be procecded against as
I8 theveln dirocted ; nnd that it any such principal felon condd
nied b diehen, o as dn be proseculed and eonvicted for auch offence,
that nevertheless It ghall bo lawful o prosecuts and punish
every such persnn buying or receiviog any goods atolen b
kurh prinelpsl felon, knowing the sume to e stolen. althouog|
the wrinelpal folun should not be convieted of the felony, This,
however, euliwaced only one claxs of aveessorlvs, to wit, recelvers
of glulen goods, in casea whore the rin:ig:l wad not nmenable
to justice; afterwards, by the act of 24l Beptember 1791, 3 fra.
41, it wna provided “in nll casen of felonfea of death, robbery
and burglarey. It shnll be lawful to punisb reeefvers of such
feinns, robhera and burglars, hy & fine and imprisonment
although the principal felons, robhera and burglars canuot be
taken, &0 ag to be prosscuted and tried for sabl offences; whick
conviction and sentence of sald recoivers phall exempt than
fromn belng prosecuted as accessorion after the fact In cuse the
principal fulon, robher or burglar shall aftorwards ba taken
and eonvictod, Thir act extended only to accessoriea after the
fact. In enses In which the principals enuld not be taken.

The nct of 11th April 1825, 8 Sin, 438, was passed to avold a
diMeulty which afterwnrds arose in the prorecutions of re
cefvera of stolen goods, in cases in which the prineipals wore
nmennbls to justice, The nct of 1718 was taken from the 4th
section of 4th and Sth Anne, chap. 31, which only authorized
proceslings agaloat such rocelvers before the conviction or
atteinder of thetr prineipals, when such principals eould not
Lo taken. Fostee, in hia dlssouras on aceomnplices, 2 4, p. 3770,
gaya on this point: “1 know attemptes have been mnde, under
various shapes, to prowpcute the receiver as fur a mirlemeanor,
while the principal hath besn In custody nnd anenable, hut
not eonvirtel; but I think such devcices fllegal”  Thu act of
1625 aulvedl the dificulty, by deciariug that receivers of pro-
perty. knowing It to have been feloniously atolen, may be pro-
Acented, although the principal be not hefore convicted, and
whether he is amenable to justice or not,

Tt will thus ba geen, that nil vur leglelation with regard to
the trinl of accesrnriva to folonles, hefors the convietion of thelr
principals, applies only to necessnries sfter the fuet, n elasg of
offinders who have had no Frl.mur_f connectinn with tha original
erlme. amnd whore guilt only consiais in Laving given comfort
amil #ineor to the actaal offender nftor ite perpetration ; oxeept
In eares of reculvers of stolen goods, this offunce is often almost
veninl, consl<ting frequently In parents and friends, influenced
by the tHes of hlond, or the impuwees of affertion, giving aid and
eomfort to an offender whose crime the]y abominate and deplore,
It seeng gtrange that the eomnmon law privilege, which ex-
emjted neeersories fromn Hubllity to justice until the convictlon
or aitalnder of the principal, shoulid be taken awny In cases of
accesgorles after the fact, and left in thore of nccemsnries befure
the fuct, whose guilt ia always as great, and often much greator,
than that of the principal. The 45th sectlon proporea puttiog
our statute Inws on the subject of accesgorles to fulonles in
harmony with justice snd ressof. Report on the Fenal Cods
40-8, ‘
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the principal felon shall or shall not have been previously convicted, or shall or shall not
be amenable to justice, and may thereupon be punished in like manner as any accessory
afier the fuct to the same felony, if cun\'ictcgns an accessory, may be punished; and
the offence of such person, howsoever indicted, may be inquired of, tried, determined
and punished, by any court which shall have jurisdiction to try the Erincipnl felon, in
the snmne manner as if the act by reason of which such person shall have become
accessory, had been committed at the smne place ns the principal fa!anf: Provided
always, That no person who shall be once duly tried for any such offence, whether as an
accessory after the fact, oras for a substantive felony, shall be liable to be again indicted
or tried for the snme offence.(a)
Felonlous 46, If any person herenafter shall be feloniously stricken, poisoned or receive other
!ltIllilﬂiaNi cause of death in one county, and die of the sume stroke, poisoning or other cause of
bnecounty. death in another county, then an indictment found therefor by jurors of the county
avd deathin where the death shall happen, shall be as good and effectual in law, as well against the
snuther, principal in such murder as agrinst the nccessory thereto, as if the stroke, poisoning oe
other cause of death had been given, done or ecommitted in the same county where such
indictment shull be found ; and the proper courts having jurisdiction of the offence shall
proceed upon thoe same as they might or could do in case such felonious stroke, poisoning
or other cause of death, and the death itself theroby ensuing, had been committed and
happened all in one and the same county.(D)
Pelonlous 47, If any person shall Le feloniously stricken, poisoned or receive other eause of
mmﬂﬁ or . death within the jurisdiction of this state, and shall die of such stroke, poisoning or other
oo atntoam enuse of denth at any place out of the jurisdietion of this state, an indictinent therefor
tll';wlth outof fuund by the jurors of the county in which such stroke, poisoning or other cuuse of
thewtate.  death ghall happen as aforesnid, shall ho as good and effectual, as well uﬁainat the prin-
cipul in any such murder, as against the accessory thereto, ns if such felonious stroke,
poisoning or other cause of death, and the death thereby ensning, and the offence of
such accessory, had happened in the same county where such indictment shall be found ;
and the courts having jurisdiction of the offence shall proceed upon the snme, as well
agoinst principal rs accessory, ns they could in case such felonious stroke, poisoning or
other eause of death, and the death therehy ensuing, and the offence of such aceessory,
had both happened io the smne county where such indictment shall be found.(c)
Proot of o-  48. In order to obvirto the difficulty of proof as to all offences commtted near
2&2&(}0“\- the boundaries of counties, in any indictment for felony or misdemennor committed on
eounty Tines, the boundary or boundaries of two or more counties, or within the distance of five hun-
dred yards of any such boundary or boundaries, it ghall be sufficient to allege that such
felony or misdemeanor wus committed in any of the said countics ; and every such felony
or misdemeanor shall and may be inquired of, tried, determined and punished in the
county within which the same shrll be so alleged to have Leen committed, in the same
maunuer as if it had been actually committed therein.(d)
Proof or of.  40. In order to obviate the difficulty of proof ns to offences eommitted durin
2;‘;‘:1033: Journeys from place to place, in any indictment for felony or misdemeanor commiuoﬁ
jug journeys, O BNy person or on any property, upon any stage coach, stage, wagon, railway-car or
ather such earringe whatever, employed in any journey, it shall be sufficient to allege
that such felony or misdemennor wus committed within any county or place through any
part whereof such coach, wagon, cart, car or other carringe shull have passed in the
course of the journey during which such felony or misdemeanor shall have been com-
mitted ; and iv all cases where the centre or other part of any highway shall constitute
the boundaries of any two countics, it shall be sufficient to allege that the felony or mis.

46 Act 31 March 1860, § 48, P. L. #41, 47, Tuid. § 4T, 48, Tuid. § 48. 40, Tuid. § a0
(a) Thin eoction ia only nn extension of the existing laws, that in such eases the trial should take place in the county

which, a8 will bo feen from the preceding remarks, subjected  where the death happened, This etatute is ainong those reportel
accerroriva after tho faet, and recelvers, to punishment befors by the julges of the Supreme Court, as being In forco in Penne

the couviction or attuinder of their principals, It embraces sylvdnin; hence the expediency of this rection to meet such

ruch accrrsories not only in common law felonles, but those
ereated, or which berenfter may be created, by statute; it
authiorizes the conviction of such offenders elther with or nfter
the conviction of the principals, or for & substantive offemee,
whether the principal flon shall or shall not have Leen pravi
ously convicted, or shall or shall not be amenable to juatice. 1t
also provides for the cnee of a party becoming an secessary
Aflet the fact ln onv county to a felony committed In anuther;
giving Jurisdiction over the erlme of such seressory to the
courty of the county having jurlsdiction over the crime of the
principal offender. This provision supplies the 22d and 234
wpctions of the ack of 1718, 1 Sm, 110, mado, probably, 1o meet
& doubt at common law, whether an accessory iu one county to
a I'ulnmn another, was indictable in either. Report on the
Penal o 48.

(b) This section has been introdueed to remove a difficulty
which inight. arise In a case of homivide, whoero a man bad died
in ono connty from an injury, or other canse of death, roceiwed
in another county. Lawking, in his Pleas of the Crown, book
2, chnp. 26, § 30, says, that “ at the comnon law, If & man bad
dled in one county of a stroke received in anothor, it seemns to
have been the more general opinion that, regularly, the homl-
clde was indictable in neither of them, becauss the offenca wap
not eomplete 1o either, and no grand jury could inguire of what
happened out of their county.” This inconvenlunce was reme
died by 2d & 34 Edward V1., chap. 24, by which it was enac'ed,

cuse, hould it hereafter ariee,  Report on the Penal Code 49,

(c) In tho caso of & wound, or otber cause of death. lwing
given in this state, and the party recelving the ramo dying in
another state (n thing which might very readily occur, as in
tha case of duele), by the existing law it is at least donbiful
whether a prosecution for homickle could be maintained in
either; Hawking, book 1, chap. 31, 32 11, 12 1f & mortal injury,
or polson ls given or sdministered maliclously in the state, and
dentih eneues therefrom out of tho state, the aet which eaused
thu death, and the mallee which Influenced the net, the twe
great esgential elements of fulonious homicide, have been per
potrated and manifested within our jurleliction; it peeiny,
therefure, fitting, that in such casom, Jurisdictlon cver the
crime ghould be exercised by the slate. The section s new,
but manifestly necessury in any penal system cinimiing to be
tomplete. Huport on the Penal Code 49,

{d) Tho 48th and 49th sectlons nre new ; they aro intended tw
obviste diffienities which oecur in laying the county, where &
crime has been committed, so near county lines, ps to render it
doubtful in which of two countivs It has been actually perps-
trated ; and to obviate similar dificultics, where the erime hza
been commitied during journeys or voyages by land or water,
in carriages or vesséls of any kind, which have pasand through
varlous countles in the journey or voysrge during which the
srime has been commitied. The rectinne will be found of resl
orack. ‘al value. Heport on the I'ensl Code 49
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demeanor was committed in cither of the said counties through, er adjoining to, or b
the houndaries of any part.whereof such conch, wagon, cart, car or other carringe shail
have passed in the course of the journey during which such felony or misdemeanor shall
have Eeen committed ; and in any indictment for any felony or misdemeanaor, committed
on eny person or on any property on board any vessel whatsoever, employed in any
voyrge or ljuurne on any navigable river, canal or inland navigation, it shull be sufficient
to allege that such felony or misdemeanor was committed in any county or place through
any purt whereof such vessel shall have pnssed in the eourse of the voyage or journey
during which such felony or misdemeanor shall have been committed ; and in all cases
where the side or bank of any navigable river or creck, canal or inland navigation, or
the centre or other part thereof, shall constitute the boundary of any two counties, it
shall be sufficient to allege that such felony or misdemeanor was committed in either of
the said counties through, or adjoining to, or by the boundary of any part thereof, such
vessel shall have passed in the course of the voyuge or journey during which such felony
or misdemennor shall have been committed; apd cvery such felnn{y or misdemennor
committed in any of the c¢ases uforesaid, shall and may be inquired of, tried, determined
and punished in the county or place within which the sume shall be so alleged to have
been committed, in the same manner as if it had actually heen committed therein,

50. If on the trial of any person churged with any felony or misdemeanor, it shall Party indicts
appear to the jury urun the evidence, that the defendant did not complete the offence &4 ’OM"-“'“!
charged, but was guilty only of an attem]iﬁ. to commit the sume, such person shall not by n:e::',,n,‘;“,
renson thereof be entitled to be acquitted, but the jury shall be at liberty to return, as be fuund
their verdict, that the defendnnt is not guilty of the felony or misdemeanor charged, but ft‘:]]:lﬁ{ :’J At
is zuilty of an attempt to commit the same; and thereupon sueh person shall be linbie comuwit the
to be punished in the snme manner as if he had been convicted upon an indictinent for fme.
attempting to commit the particular felony or misdemeanor charged in the indictment ;
and no person so tried as herein lastly mentioned, shall be liable to be afterward prose-
cuted for an attempt to commit the felony or misdemeanor for which he was so tried.(a)

51. If upon the trial of any person for any misdemennor, it shall appenr that the personstried
facts given in evidence amount in law to a felony, such person shall not by reason far misie
theroof be entitled to he nequitted of such misdemeanor ; and no person tried fur such 'l:‘,"ﬁf,':::]’,‘;f,,
misdemeanor shall be linble to be afterwards prosecuted for felony on the same fucts, il If the of.
unless the court before whom such trinl may be had shall think fit, in its diserction, to ;’::;""L‘.‘J':“f‘o_
discharge the jury from giving any verdict upon euch trial, and direct such person to be jouy,
indicted for felony; in which case such person may be dealt with in all respects ns if li¢
had not been put upon his trial for such misdemeanor,

52. No person shall be deemed und adjudged an incompetent witness on the trial of Witneses
any indictment, for or by reason of such person being entitled, in the event of the con- ehiltied te
viction of the defendant, to a restitution of his property feloniously taken, or the value 1y b compe
thereof, or if fraudulently obtained, to & pecuniary remuneration or compensation there- tout.
for, or for or by reason oiY such witness being liable and subject to the payment of the
costs of prosecution.(b)

53. No verdict in any eriminal court shall be set aside, nor shall any judgment be Cure of de
arrested or reversed, nor sentence delayed, for any defect or error in the precept issued ":": i': ﬁ“"‘-’
from any court, or in the venire issued for the summoning and returning of jurors, or Yorit.
fur any defect or error in drawing, summoning or returning any juror, or panel of
jurors,(¢) but a trial, or an agrcement to try on the merits,(d) or plending guilty, or
the general issue(e) in any case, shall be a waiver of ull errurs and defects in, or relative

50 Aot 31 March 1860, § 50, P, L. 642 B L4, § 51, 62 Ibld. § 52, 63, Iuid. § 53,

{a} The 50th and Blst eectiona are new, and Intended to
facililate the eonvietion of offanders, and avold unnccessary
delay in the administration of eriminal justice. By the law s
it now stands, if on the trial of au jndietment for filony, It
appenra that some cireumatance {s wanted to estaldish the
complete technical offence, the prisoner must be acquitted,
althiough the proofs are perfect of nn attemnpt to commit the
erimo; and on the other hand, whern the indictment chinrges
an attempt to eoinmit & eritme, and the proof establishes thnt
the crime bas actually been committed, the American courts
have generally held that the prisoner must be acquitted,
bectuse tho mirdemeanor charged, s merged in the felony
pioved. The operation of the first of theae doctrines s best
exemplified by decided cuses. Lonl Ilale, in bis IMleas of the
Crown, vol, 1, p. 608, thus recites one of these cases: “ A, hath
hia koys tied to the strings of his purse; B, a cut-purse, takes
hie purse, with the money in it, out of his pocket, but the keys
which were hanged to hia pursa strings, hanged in his pocket ;
A, tukes B. with hia purse in hia hand, but the strings hangoed
to his packet by the keys; it was ruled that this was no felouy,
for the keys and rurna atrings hanged In the pocket of A,
wharcby A. had atill in law the possession of his purse, so that
licet, erpit um asporfavil, Bo, where a tbief went into a shop,
tonk up some goods, intonding to ateal them, but befure he had
romoved them from the spot on which they lay, discovered
thay were tied to the counter by a cord; upon being tried for
stealing, it was held that the propercy never was elther com-

lately savered from the posserston of the owner, nor com letel?

n tha poeseassion of the T-lmuur. and he was aciquitted,”
Bieigh's Criminal Law 20, In regard to the other doctrine
sought to be changud by this section, vix.: that a misdemeanor

charged 18 merged in & felony proved, It has baen froquently
held in this country that where, on an indictment for an
aseault, attempt or conepleacy, with intent to comnit a felony,
it appearcd that the felony was actunlly committed, it was the
duty of the court to charge the jury, that the misdemesanor bad
merged, and that the defendant must be nequittsd,. Wharton's
Ameriean Criminal Law 3 504, 2204, In England, however,
this doctrine has been phaken, if not repudiated by the cases
of Rex v, Neale, 1 Dennison's Cro. Cas, 36, and Rex v. Button,
11 Ad. & Ellis (N. 8,)820. The section under copslderation will,
If adopted, destroy the futurs operation of a rubtle fiction,
baring no origio in substantisl comwon sense, Heport on the
Penn] Code 50,

(b) This gection ia tnken from the act of 20th March 1809, &
Sm. 43; and the 315t rection of the act of 315t May 1718, 1 Sm
123. Itepori on the Penal Code 51.
c?SuoES.& R.300. 4D L J, 512
d) A trial on the merita 1a a waiver of &'l frregularitios and
defects In the mode of summoning and returning the jurora. 5
C. 420, Aftor s trinl it Is too late to olject to mistakes in the
Emeen as to the Christian and surname nf some of the jurmra

y whom the verdict was rendored. 10 HL 94, If & perpon,
not on the panel, is callad, and permitted lo sit, the irregularity
s cured by this section. 3 IL 236. But if a Btranger answer
to the name of one of the panel, and Iz sworn as a juror, it is &
mistrial, and not witbin the statute, Com. ». Spiring, 10 Leg.
Int. 54-6. 1 Am. L. R. 424, Ber 4 I, L. J. 621,

(€) If the prironer standa mute, and the plea of not gullty e
inf‘.frnd by the court, it 18 within the act. & Wh. 67, Boe %

sh, §0.
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58, It during the trinl “Em any indictment for murder or voluntary manslaugliter, Written op1«

y the defendant or d

the court shall be required by

efendants to give an apinion upon any bions to be

point submitted and stated m writing, it hall be the daty of the court to answer the
same fully, and file the point and answer with the records of the case.(a)

59, No sach writ shall be allowed, unless special applicution be made therefor, and Granting of
cause shown within thirty days after seutenee pronounced ; and if the supreme eourt Le ¥riweferree

gitting in bane in any distriet, the application shall be made, and cause shown there;

reguinted.

if the said court be not sitting, application may be made to, and cause shown before vne
of the judges of that court, und upon the allowance of such writ, the said court or judge
shall fix a time and place for hearing the sail ease, which time shall not be more than
thirty days thereafter; if the suid court shail be at that time sitting in banc in any dis-
trict of the state, the said court or judge, upon the allowance of any sach writ, shall

muke all such proper orders, touching notice to th
miy be considered neeessary,

e commonwealth, and paper-books, a3

60, The writ of error shall issue from the prothonotary’s office of the lprupcr distriet, Whence s

and ull orders, decrees and judgments in the ease shall also be entered o
but the applieation and finnl hearing may be made und had before the snid supreme

court while sitting in any other district.

record there; writ of error
0 lgsue,

61, Upon the affirmance of the supreme court of the judgment in any case, the same proceudings
shall be enforced pursuant to the directions of the judgment so affirmed, and the said sfter atiirm.

court may make nni{ further orler requisite fur carrying the same into effect; and if the
1

supreme court ghn

ANEE UF Fe-
versnl of

reverse any judgment, they shall remand the record, with their juggment.

opinion, setting forth the causes of reversal, to the proper court for further proceeding,

I, oF costs.
62, In all prosecutions, eascs of felony excepted, if the hill of indictment shall Le rower of

returned “ ignoramus,” the grand jury returning

ol ot graml nnd
the sntne shall decide and certify on BIL hrors

such bill whether the county or the prosecutor s?mll pay the eosts of prosecution; and yyer costr.
in all enses of acquittals (4) by the petit jury on indictments for the offences aforesaid,

the jury teying the same shall determine, by their

verdiet, whether the c(mnt{,{c} or the

prosecuter, or the defendant shall Fuy the costs,(d) or whether the same ghall he appor-
1

tioned between the prosecutor and t
grand or petit, go determining, in case they direct

e defendant, und in what proportions ; and the jury,

the prosecutor to puy the costs or any

portion thereof, shall name him in their return or verdict;(¢) wnd whenever the jury shall

determine as aforesaid, that the prosecutor or defe
which the said determination shall be made shall

ndant shall pay the costs, the court in
forthwith pnss sentence to that effect,

and order him to be committed to the jail of the county until the costs are paid, unlese

he give security to pay the same within ten days.{
63, In all

9)

rosecutions where the petit jury trying the same shall nequit the or the defen

defendunt, and shall determine, by the verdict, that the proscentorshall pay the coste(/) duut’s vosts,
the defendant’s bill for his subpenas, serving the same, and attendanee of his material
and necessary witnesses, shall be included in the eosts and paid nccordingly.(i)

G4, The costs of prosecution aceruing on all bills of indictments charging a party rayment of

with felony, returned * ignoramns by the grand j

the costa of prosecution accruingon hills of indictment charging a party with felony,

ury, shull be paid by the county; anid 2:“; geue-

shall, if such party be acquitted by the petit jury on the traverse of the same, be paid by

BA. a&-, 81 Murgh 1800, § 58, P. L. dik

B, IS § 69 61, Iuld, j ol

&0, Thald, 3 )
have In a erlminal proceeding, whora the matter in Issua bs 1360
or liberty | Thoe priviiege given in the provieo, in a ense of vol-
untary wmnslawchter, of entering bail o appenr to abide by the
sentenee of the court, = otterly dereconetlnble with the main
sevtion Iteelf. which gives the writ of error after convletion and
sentenew; i0 the eonpaiseioners sre permltted 1o speculnte
upan the enunes of the incongruity etween the sectlon and its
provisn, they would be fsellned 1o supposs that the provise wea
one 0f thors nmendments hnatily mide and adoptel, which
gomelimes vecur inraphd legdslntion. The only manner in which
the proviso apd the seetion ean be recenciled, would be to sup-
pose that the leglalature Intended, In case of convietion nnd
sentence for voluntary manslaughter, to permit the defendant,
#uing out 4 writ of error, to go ot large on badl until the fnal
Judument of the court of errora; such a feature i3 entirely
new in g pystem of erimminal jurieprodence, bused npon the
common Jaw, I sueh a privilege i to e given to n convieted
feton, there reems no gond renson that it shonld be exelusively
led to felonlous homichle; a1 hins been herelofore re
d. the line betwesn murder and voluntary maslanehter
ig aften 8o nieely eharacterized. that It requices mueh techinkeal
weamen to diserimlunte the differences between thew ; surely
in a rommunity in which law ought to proteet 1ifie by every
Eumiiuln means, a parly eonvieted by the verdict of 0 jury of

{s prors. of voluntary and felonfous hmndeide. should not ba
permittd to go at largs, while the sentence apninst him re-
maing unreversed and untepesled,. We ought not, in our
auxicty to puard the rights of the offender, to forget those of
the community, an error which seems geaduslly Inslnunting
ftself into penal leglalation and miminietration ; the reasoning
on this subject nilght be extended, but the eommiseloners think
they lnve safd enough to recommoud thelr proposed modifion.
;lm: of this act to legislative fuvor., Report on tho Penul Code

4

() This section dnes require the court to write out its charge
to the jury. Com. w. Jacoby, & Pitteburgh Leg. J. 178,
(1) I the art be charged to have been done feloniuusly. the

Jury have no power ever the costs. 8 W, 530. Nor where on

02, Ihd. %l& 64, 1bid. § 64,
63, Ibld. 3 83,

an fndletment for a felony, a enunt for a misdemennor 8 Jnined,
2C. 164, The statoto extends to the eame of a defective indiets
ment, 4 BI040 48 & k127, Awl toan acquittal on a ples
of the statute of Bmitations, 20 171, The jury ewunot con-
viet one of two defominnts, and aequit the other, and direct
the lutter to pay the mele. 138 & 1ol The court may set
arfdo » venlict of avyuittal, so fur as it fmposes costs on the pro-
geentor. 2 Gr, G,

(e} If the jury aequit the defendant, and say nothiog ns to
the costa, the county 18 not Hable. 3 D, 1L 365,

{d} This does not inelule the costs of & furuer L, on which
Jutlgment wow arrested, 2 ¢ 171

(#) Xu persomn ¢an be suptenced to pay costa nr proreentor,
unless nnmed by the jury, 7 W, 485, But where the grand
Jury ignored a W for assault anl lattery, and direeted the
persot upon whot 1L wag alleged 0 hnve been committed, lo
puy the coste, it wan held sofficient, althongh they omitted to
decfznnte him ae proseentor.  Cow. o Carr, Quurter Evacinng,
Phitn, 28 Oetoler 1897, MA. The acl does not spply to persons
concerned In proseentione in their officinl copacity; 2 Am, L R,
245 11 Legs ot 582 and hienee, in o prosecution for keeping a
disorderly bouse, the Jury cannot ipose the costs on the con-
Aluble who mnde the return. Cow, v, Barr. Quarter Secslons,
Luneaster, January 1848, M3,

() ¥ee 2 P M0, 13 8, & TLAR3, This section {8 taken
fram the 1t amd 2d seetions of the act of Bth Decpmber 1804, 4
Em. 204 and the act of 12th April 1830, I, L. h28, 'The ouly
chinnge mdde In these Iaws ix, that the like privilege of giving
fecurity for the payment of coste In ten days s given 1o the de
fengunt, who, although aequitted, is ordered to pay the cosls,
ax §s given to the prorecutor In cuse he §s ordered to pay the
epstr.  Iteport on the Penal Code 53,

(fe) 1f the jury acquit the defendant and direct the costs of
prosecatlon to be paid hy the county, the latter ia not Hable for
the attendnnes of the defendant’s witnerses. 12 €, 317,

() Thin #ection is tuken from the act of 8th Februsry 1820,
7 8m, 242, Report on the Penul Code 63,
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PreveENTING THE CoMMmIssroN oF Crimes, [Cm. 153,

for the like offense, he shall be sentenced to be confined in the peni-
tentiary for one year.

26. When any person is convicted of two or more offenses, before
sentence is pronounced for either, the confinement to which he may
be sentenced upon the second, or any subsequent conviction, shall
commence at the termination of the previous terms of confinement.

Godo Va., p. 815, 27. When a person is convicted of selling, or offering or exposing

10 Gratt. 755.

for sale, at retail, spirituous liquors, wine, porter, ale, or beer, or
drink of like nature, and it is alleged in the indictment or present-
ment on which he is convicted, and admitted, or by the jury found,
that he has been before convicted of the like offense, he shall be
fined as provided in the third section of chapter thirty-two, and may,
at the discretion of the court, be confined in jail not exceeding six
months.

Acts of 1868, p. 28, No criminal prosecution for any felony or misdemeanor shall

124, ch. 149, 3 1.

be maintained in the courts of this state against any person for any
act done in the suppression of the late rebellion ; and it shall be a
sufficient defense to such prosecution, to show that such act was done
in obedience to the orders, or by the authority, of any civil or mili-
tary officer of this state, or of the re-organized government of Vir-
ginia, or of the government of the United States; or that said act
was done in aid of the purposes and policy of said authorities, in
retarding, checking, and suppressing the said rebellion.

CHAPTER CLIIL

FOR PREVENTING THE COMMfSSION OF CRIMES.

8EQ. BEC.
1. Conservators of the peace; power to bind to| 8. Person going armed with deadly weapun,
good behavior. y when required to pive recognizauce, ete,
2.1 Duty of, on complaint that o crimeisin-| 9. Affray, etc., in the presence of constable.
3. tended. 10, 1n presence of justice; duty of junstice where
4. Proceedings when nccused appears. person brought belore him, ete.
5. Right of accused to appeal, 11. Proceedings whero person suspected of un-
6.} Power of eourt npon such appeal, and when lawlul retailing of spirituous liquors,
s the accused is committed. ;

Code of Va, p. 1, Every justice and constable shall be a conservator of the

817,43 1.

Const. art, 7, § 9
Acta of 1863, p
234, ch, 132, ¢ 1.

Code Va., p. 817

Id. p. 818,48 3.
Munf. 458,

. peace, within his county. As such conservator, every justice shall

"have power to require from persons not of good fame, security for
their good behavior for a term not exceeding one year.

2. If complaint be made to any justice, as such conservator, that
there is good cause to fear that a person intends to commit an offense
against the person or property of another, he shall examine on oath
the complainant, and any witnesses who may be produced, reduce
the complaint to writing, and cause it to be signed by the com-
plainant.

3. If it appear proper, such justice shall issue a warrant, reciting
the complaint, and requiring the person complained of forthwith to
be apprehended and brought before him or some other justice.
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4, When such person appears, if the justice, on hearing the par- Codo Va, p. 815,
ties, consider that there is not good cause for the complaint, he shall
discharge the said person, and may give judgment in his favor
against the complainant for his costs. If he consider that there is
good cause therefor, he may require a recognizance of the person
against whom it is, and give judgment against him for the costs of
the prosecution, or any part thereof; and, unless such recognizance
be given, he shall commit him to jail, by a warrant, stating the sum
and time in and for which the recognizance is directed. The justice
giving judgment under this section for costs may issue a writ of fieri
facias thereon, if an appeal be not allowed; and proceedings there-
upon may be according to the two hundred and twenty-seventh sec-
tion of chapter fifty.

5. A person from whom such recognizance is required may, on 1a.3s.
giving it, appeal to the circuit court of the county; and in such
case the officer from whose judgment the appeal is taken shall recog-
nize such of the witnesses as he thinks proper.

6. The court may dismiss the complaint, or affirm the judgment, 1a.p6.
and make what order it sees fit as to the costs. If it award costs
against the appellant, the recognizance which he may have given shall
stand as a security therefor, Yhen there is a failure to prosecute the
appeal, such recognizance shall remain in force, although there be
no order of affirmance. On any appeal the court may require of the
appellant a new recognizance, if it see fit.

7. Any person committed to jail under this chapter may be dis- 1a.57.
charged by the circuit court, or the judge thereof in vacation, upon
such terms as may be deemed reasonable.

8. If any person go armed with a deadly or dangerous weapon, 1a.¢s.
without reasonable cause to fear violence to his person, family, or
property, he may be required to give a recognizance, with the right
of appeal, as before provided, and like proceedings shall be had on
such appeal.

9. If any person shall, in the presence of a constable and within 1a. g0.
his county, make an affray, or threaten to beat, wound, or kill &fﬁf 5 1}833' H
another, or to commit violence against his person or property; or
contend with angry words to the disturbance of the peace; or im-
properly or indecently expose his person; or appear in a state of
gross intoxication in a public place ; such constable, as such conser-
vator, may, without warrant or other process, or further proof,
arrest such offending person and carry him before some justice of the
township in which such offense is committed, who, upon hearing the
testimony of such constable and other witnesses, if any are then and
there produced, if, in his opinion the offense charged be proved, shall
require the offender to give a bond or recognizance, with security, to
keep the peace and be of good behavior for a term not exceeding
one year.

10. If any offense enumerated in the preceding section be com- 14, p. 235, 3 2.
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Code of Yo, .
818, ¢ 10,
Acts of 1865, p.
57, ch. 61,

InquEesTs vrox DeAp Bobres. [Cr. 154.

mitted in the presence of a justice within his county, or the offender
being brought before him, the commission thereof be proved to his
satisfaction, he may, besides requiring a bond or recognizance with
security, a8 provided in the preceding section, impose a fine upon the
offender not exceeding five dollars. If such bond or recognizance
be not then and there given, or such fine be not then and there paid,
the said justice shall commit the offender to the jail of his county,
there to remain until such bond or recognizance be given, and such
fine be paid; hut no imprisonment under this section shall continue
more than ten days, at the end of which the sheriff or jailor shall
discharge the prisoner, unless he has been commanded by sufficient
authority to detain him for some other cause.

11, If any justice suspect any person of selling, by retail, wine,
or ardent spirits, or a mixture thereof, contrary to law; or of seli-
ing, or offering or exposing for sale, any intoxicating liquor, or
keeping open any distillery, bar, office, stall, or room in his posses-
sion, or under his control, at which such liquor had theretofore
usually been sold, or permitting any person to drink any intoxica-
ting liquor at the same, on the day of an election, and within two
miles of the place of such election, or during the night succeeding
such day, contrary to the eleveuth section of chapter five, such jus-
tice shall summon the person suspected of such offense, and such
witnesses as he may think proper, to appear before him ; and upon
the person so suspected appearing, or failing to appear, if the justice,
on examining the witnesses under oath, find sufficient cause, he shall
direct the prosecuting attorney for the county to institute a prosecu-
tion against the person so suspected, and shall recognize the material
witnesses, or cause them to be summoned, to appear at the next term
of the cirenit court of the county. Such justice may also require
the person suspected to enter into recognizance to keep the peace
and be of good behavior for a time not exceeding one year. If
recognizance be given by the person so suspected, the condition
thereof shall be deemed to be broken, if during the time for which
it is given, such person shall sell, by retail, wine, or ardent spirits, or
a mixture thereof, contrary to law, or violate in any particular the
eleventh section of chapter five.

CHAPTER CLIV.

OF INQUESTS UPON DEAD BODIES.

BEC. i BEC-

1. Duty of justice upon being notified of death | 7. Justico to issuo warrant for the arrest of ae-
Ly vivlence, ete, cused, if vot in custody,

2, Warrant and sammons, how executed. 8. When deceased o strunger, body to bo buried,

3. Jury formed 5 their oath. ote,; costs, how paid.

4, How witnesses compelled to attend; how | 9, Justice may require physicinns to attend in-
evidenco tuken. uest,

5. Iuynisition, 10, Peunlty on justice for neglect of duty.

8. Iuguisition, m_ridence, ¢te.,, returned; wit- | 11. lnquest may be tuken on Sunday.
nesses recognized,

Add. 96



Case: 17-2202

Document: 00117305304 Page: 137  Date Filed: 06/21/2018

142

LIL

1°Gur. & Magr. Sess. 2. c. 1, 2. A.D.1688.

Treasury or from the Lord Treasurer or other Superior Officers for the time being contrary to the true intent of
this A@ That then such Officer or Officers soe diverting or misapplying the said Money shall Forfeite the like Summe
soe diverted or misapplyed Which said Forfei shall be R d by Action of Debt Bill Plaint or Information
in any of Their Majestyes Courts of Records at Westminster wherein noe Essoigne Proteétion or Wager of Law
shall be allowed the one Moyety of which Forfeirure soe to be Recovered shall be to the Informer or him who
shall Sue for the same the other Moyety thereof to be distributed to the Poore of the Parish where such Offence
shall be committed.

AwD bee it further Enatted That if any [Officer'] or Officers mentioned in thisJA& or in any wise belonging to
the Exchequer or Navy shall willingly and wilfully offend against this Law or any Clause thereof by diverting or
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misapplying any part of the said § of Foure hundred th d Pounds appropriated as aforesaid contrary to
the true intent of this A& that for any and every such Offence such Officer and Officers soe Offending shall forfeite
his Office and Place and is and are hereby disabled and made uncapeable o Hold or Execute the mid Office or
any other Office whatsoever for the future.

Provipep alsoe and bee it Enafted That noe Stay of Prosecution upon any Command Warrant Motion or
Order or Direétion by Non vult ulterius Prosequi shall be Had Made Admirted Received or Allowed by any Court
whatsoever in any Suite or Proceeding by Aétion of Debt Bill Plaint or Information or otherwise for the Recovery
of all or any the Paines Penalties or Forfeitures upon any person or persons by this A& inflicted or therein
mentioned or for or in Order to the Convittion or Disability of any person Offending against this A&.

Provipeo alwayes and bee it Enafted That the Commissioners appointed to putt this A¢ in Execution shall and
are hereby impowered and required within their respetive Counties Divisions Cityes and Places to Examine upon
Oath and [ Receive®] the severall Assessments of each Parish and Place made in pursuance of the late Aét Entituled
An A& for a Grant to Their Majestyes of Twelve pence in the Pound for One Yeare for the necessary Defence
of Their Realms And where they shall finde any Person or Place Assessed at a lower Rate or lesser Summie then
was directed by the said At to cause the Summe so ommitted to be raised and paid to Their Majestyes in such
manper and by such wayes and Meanes and under such Paines and Penalties as are herein before Provided and
Direfted for the Assessing and Levying the Summes chargeable by this present Afh.

Anp it is hereby further Enafted by the Authoritie aforesaid That an Accompt shall be given and made unto
the C in Parly Assembled of and for all and every Summe and Summes of Money whatsoever that
shall beCo]le&edl.evyedandPudmr.thseufThqrhhjuqeshyVmueof&mprmA&dhﬂ)mnm

CHAPTER L.
AN Act declareing the Rights and Liberties of the Subjet and Setleing the Succession of the Crowne.

'WHEREAS the Lords Spirituall and Temporall and Coifions bled at Westmi lawfully fully and
freely representing all the Estates of the People of this Realme did upon the thirteenth day of February
in the yeare of our Lord one thousand six hundred eighty eight present unto their Majesties then called and
known by the Names and Stile of William and Mary Prince and Princesse of Orange being present in their
proper Persons a certaine Declaration in Writeing made by the said Lords and Cofions in the Words following viz

VWHEREAS the late King James the Second by the Assistance of diverse evill Councellors Judges and Ministers
imployed by him did endeavour to subvert and extirpate the Protestant Religion and the Lawes and Liberties

of this Kingdome

By Assumeing and Exerciseing a Power of Dispensing with and Suspending of Lawes and the Execution of
Lawes without Consent of Parlyament.

By Committing and Prosecuting diverse Worthy Prelates for humbly Petitioning to be excused from Concurring
to the said Assumed Power.

By issueing and causeing to be executed a Commission under the Great Seale for Erefling a Court called The
Court of Commissioners for Ecclesiasticall Causes.

By Levying Money for and to the Use of the Crowne by Phence of Prerogative for other time and in other
manner then the same was granted by Parlyament,

By raising and keeping a Standing Army within this Kingdome in time of Peace without Consent of Parlyament
and Quartering Soldiers contrary to Law,

By causing severall good Subjets being Protestants to be disarmed at the same time when Papists were both
Armed and Imployed contrary to Law.

By Violating the Freedome of Eleftion of Members to serve in Parlyament.

By Prosecutions in the Court of Kings Bench for Matters and Causes cognizable onely in P
diverse other Arbitrary and lllegall Courses.

And whereas of late yeares Partiall Corrupt and Unqualifyed Persons have beene returned and served on Juryes
in Tryalls and particularly diverse Jurors in Tryalls for High Treason which were not Freeholders,

ly and by
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And excessive Baile hath beene required of Persons committed in Criminall Cases to elude the Benefitt of the
Lawes made for the Liberty-of the Subjects.

And excessive Fines have beene imposed.

And illegall and cruell Punishments inflicted.

And severall Grants and Promises made of Fines and Forfeitures before any Conviftion or Judgement against
the Persons upon whome the same were to be levyed.

All which are utterly and dire@ly contrary to the knowne Lawes and Statutes and Freedome of this Realme.

And whereas the said late King James the Second haveing Abdicated the Government and the Throne being thereby
Vacant His [ Hignesse '] the Prince of Orange (whome it hath pleased Almighty God to make the glorious Instrument of

Date Filed: 06/21/2018

Delivering this Kingdome from Popery and Arbitrary Power) did (by the Advice of the Lords Spirituall and Temporall Government,and

and diverse principall Persons of the Commons) cause Letters to be written to the Lords Spirituall and Temporall

being Protestants and other Letters to the severall Countyes Cityes Universities Burroughs and Cinque Ports for Frisceof

the Choosing of such Persons to represent them as were of right to be sent to Parlyament to meete and sitt at
Westminster upon the two and twentyeth day of January in this Yeare one thousand six hundred eighty and eight
in order to such an Establishment as that their Religion Lawes and Liberties might not againe be in danger of
being Subverted, Upon which Letters Eleftions haveing beene accordingly made.

And thereupon the said Lords Spirituall and T Il and C P to their r ive Letters and
Eleftions being now assembled in a full and free Repmentauve of this Nation takeing into their most serious
Consideration the best for the Ends af d Doe in the first place (as their Auncestors in like
Case have usnally done) for the Vindicaﬁng and Asserting their auntient Rights and Liberties, Declare

That the pretended Power of Suspending of Laws or the Execution of Laws by Regall Authority without
Consent of Parlyament is illegall.

That the pretended Power of Dispensing with Laws or the Execution of Laws by Regall Authoritie as it hath
beene assumed and exercised of late is illegall.

That the Commission for ereéting the late Court of Commissioners for Ecclesiasticall Causes and all other Commissions
and Courts of like nature are Illegall and Pernicious.

That levying Money for or to the Use of the Crowne by Pnence of Prerogative without Grant of Parlyament
for longer time or in other manner then the same is or shall be granted is Illegall,

That it is the Right of the Subjeéts to petition the King and all Commitments and Prosecutions for such
Petitioning are Illegall.

That the raising or keeping a standing Army within the Kingdome in time of Peace unlesse it be with Consent
of Parlyament is against Law.

That the Subjefts which are Protestants may have Arms for their Defence suitable to their Conditions and as
allowed by Law.

That Eleftion of Members of Parlyament ought to be free.

That the Freedome of Speech and Debates or Proceedings in Parlyament ought not to be impeached or questioned
in any Court or Place out of Parlyament.

That excessive Baile ought not to be required nor excessive Fines imposed nor cruell and unusuall Punishments

That Jurors ought to be duely impannelled and returned and Jurors which passe upon Men in Trialls for High
Treason ought to be Freeholders,

That all Grants and Promises of Fines and Forfei
and void.

And that for Redresse of all Grievances and for the amending strengthening and preserveing of the Lawes
Parlyaments ought to be held frequently.

of icul

F ¥

before Conviftion are illegall

And they doe Claime Demand and Insist upon all and singular the Premises as their undoubted Rights and

The Sul ]
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Liberties and that noe Declarations Judgements Doeings or Proceedings to the Prejudice of the People in any of ™

the said Premisses ought in any wise to be drawne hereafter into Consequence or Example. To which Demand
of their Rights they are particularly encouraged by the Decl of his High the Prince of Orange as
being the onely meanes for obtaining a full Redresse and Remedv therein. Ha‘fe‘ng h an intire Confidence
That his said Highnesse the Prince of Orange will perfed} the Delwenmce soe farr advanced by him and will stll
preserve them from the Violation of their Rignts which they have here asserted and From all other A:tempts upon
their Religion Rights and Liberties, The said Lords Spirituall and Temporall and C at W

doe Resolve That William and Mary Prince and Pn.ncesoe of Orange be and be declared King and Quecne of
England France and Ireland and the Domini belonging to hold the Crowne and Royall Dignity
of the said Kingdomes and Dominions to them the said Prince and Princesse dureing their Lives and the Life of
the Survivour of them And that the sole and full Exercise of the Regall Power be onely in and executed by
the said Prince of Orange in the Names of the said Prince and Drincesse dureing their joynt Lives And after
their Deceases the said Crowne and Royall Dignitie of the said Kingdoms and Dominions to be to the Heires of
the Body of the said Princesse And for default of such Issue to the Pri Anne of D ke and the Heires
of her Body And for default of such Issue to the Heires of the Body of the said Prince of Orange. And the Lords

Spirituall and Temporall and Commons doe pray the said Prince and (') Princesse to ac:ept the same accordingly.

11
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Mdmu&e&xhuhuu&wmﬁondbeukmbyallPersomafwhumetheOuheacfaugsimmM
Supremacy might be required by Law instead of them And that the said Oathes of Allegiance and Supremacy
be abrogated.

] AB doe sincerely promise and sweare That I will be fithfull and beare true Allegiance to their Majestyes King
William and Queene Mary Soe helpe me God.
IABdueuwu:eThaildoefmmmyHemAhhm-r,DetmandAbjumas pious and Hereticall this d bl
Dottrine and Position That Princes Excommunicated or Deprived by the Pope or any Authority of the See
of Rome may be deposed or murdered by their Subjefts or any other whatsoever. And I doe declare That noe
Fcrrague Prince Perscm Prelm, State or Potentate hath or ought to have any Jurisdittion Power Superiority

P or Eccl icall or Spirituall within this Realme Soe helpe me God.
Upon which their said Ma_;estyes did Eeeph the Crowne and Royall Dignitie of the Kingdoms of England
France and Ireland and the Domi belonging according to the Resolution and Desire of the said
Lords and Commons contained in the said Declarati And thereupon their Majestyes were pleased That the
said Lords Spirituall and Temporall and Commons being the two Houses of Parlyament should continue to sitt and
with their Majesties Royall C make effetuall Provision for the Setl of the Religion Lawes and
Liberties of this Kingdome soe that the same for the future might not be in danger againe of being subverted,
To which the wid Lords Spirituall and Temporall and C did agree and p to a@t accordingly
Now in p of the Premisses the said Lords Spirituall and Temporall and Ci in Parlyament assembled

for the ratifying confirming and establishing the said Declaration and the Articles Clauses Matters and Things
therein contained by the Force of a Law made in due Forme by Authority of Parlyament doe pray that it may
be declared and enated That all and singular the Rights and Liberties asserted and claimed in the said Declaration
are the true auntient and indubitable Rights and Liberties of the People of this Kingdome and soe shall be esteemed
allowed adjudged deemed and taken to be and that all and every the particulars aforesaid shall be firmly and
stritly holden and observed as they are expressed in the said Declaration And all Officers and Ministers whatsoever
sha]l serve their Majestyes and their Successors acco.rdlng to the same in all times to come. And the said Lords

irituall and Temporall and Ci seriously idering how it hath pleased Almighty God in his marvellous
Pmudmce and mercifull Goodness to this Nation to prmrlde and preserve their said Majestyes Royall’ Persons
most happily to Raigne over us upon the Throne of their Auncestors for which they render unto him from the
bottome of their Hearts their humblest Thanks and Praises doe truely firmely assuredly and in the Sincerity of
their Hearts thinke and doe hereby recognize acknowledge and declare That King James the Second haveing
abdicated the Government and their Majestyes haveing accepted the Crowne and Royall Dignity [as'] aforesaid Their
said Majestyes did become were are and of right ought to be by the Lawes of this Rﬁ]me our Soveraigne Liege
Lord and Lady King and Queene of England France and Ireland and the Domini belonging in and
to whose Princely Persons the Royall State Crowne and Dignity of the said Realmes with all Honours Stiles
Titles Regalities Prerogatives Powers Jurisditions and Authorities to the same belonging and appertaining are most
fully rightfully and intirely invested and incorporated united and annexed And for preventing all Questions and
Divisions in .this Realme by reason of any pretended Titles to the Crowne and for preserveing a Certainty in the
Succession thereof in and upon which the Unity Peace Tranquillity and Safety of this Nation doth under God

wholly consist and depend The sid Lords Spirituall and Temporall and C doe b h their Majestyes
That it may be enalted established and declared That the Crowne and Regall Government of the said Kingdoms
and Dominions with all and singular the Premisses th belonging and appertaining shall bee and continue to

their said Majestyes and the Survivour of them dureing their Lwes and the Life of the Survivour of them And
that the entire perfe& and full Exercise of the Regall Power and Government be onely in and executed by his
Majestie in the Names of both their Majestyes dureing their joynt Lives And after their deceases the said Crowne
and Premisses shall be and remaine to the Heires of the Body of her Majestie and for default of such Issue to
her Royall Highnesse the Princess Anne of Denmarke and the Heires of her Body and for default of such Issue to
the Hems of the Body of his said Majestie And thereunto the said Lords Spmmall and Temporall and Commons

in the Name of all the People aforesaid most humbly and faithfully Ives their Heires and
Postentm for ever and doe faithfully promise That they w:li stand to mammne and defend their said Majesties
and alsoe the Limitation and Succession of the Crowne herein specified and contained to the utmost of their
Powers with their Lives and Estates against all Persons whasoever that shall attempt any thing to the econtrary.
And whereas it hath beene found hy Experience that it is inconsistent with the Safety and Welfaire of this
P Kingd to be g d by a Popish Prince or by any King or Queene marrying a Papist the said
Lords Spu-nmall and Temporall and Commons doe further pray that it may be enafted That all and every person
and persons that is are or shall be reconciled to or shall hold Communion with the See or Church of Rome
or shall professe the Popish Religion or shall marry a Papist shall be excluded and be for cver uncapeable to
inherit possesse or enjoy the Crowne and Government of this Realme and Ireland and the Dominions thereunto
belonging or any part of the same or to have use or exercise any Regall Power Authoritie or Jurisdiction within
the same [And in all and every such Case or Cases the People of these Realmes shall be and are hereby absolved
of their Allegiance®] And the said Crowne and Government shall from time to time descend to and be enjoyed by
such person or persons being Protestants as slmuld. have inherited and enjoyed the same in case the said person
or | soe iled holding C ion or- Professing or Marrying as aforesaid were naturally dead [ And
that every King and leeue of this Realme who at any time hereafter shall come to and succeede in the Imperiall
Crowne of this Kingdome shall on the first day of the meeting of the first Parlyament next after his or her

* interlined on the Roll. 4 annexed to the Original A& in a separate Schedule,
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comeing to the Crowne sitting in his or her Throne in the House of Peeres in the presence of the Lords and
C therein bled or at his or her Coronation before such person or who shall the
Coronation Oath to him or her at the time of his or her takeing the said Qath (which shall first happen) make
subscribe and audibly repeate the Declaration mentioned in the Statute made in the thirtyeth yeare of the Raigne
of King Charles the Second Entituled An A& for the more effectuall Preserveing the Kings Person and Government
by disableing Papists from sitting in either House of Parlyament But if it shall happen that such King or Queene
upon his or her Succession to the Crowne of this Realme shall be under the Age of twelve yeares then every
such King or Queene shall make subscribe and audibly repeate the said Declaration at his or her Coronation or the
first day of the meeting of the first Parlyament as aforesaid which shall first happen after such King or Queene
shall have attained the said Age of twelve yeares'] All which Their Majestyes are contented and pleased
shall be declared enafted and established by authoritie of this present Parliament and shall stand remaine and be
the Law of this Realme for ever And the same are by their said Majesties by and with the advice and consent
of the Lords Spirituall and Temporall and Commons in Parlyament assembled and by the authoritie of the same
declared fted and established dingl

acc gly

AND bee it further declared and enacted by the Authoritie aforesaid That from and after this present Session
of Parly noe Disp by Non cbstante of or to any Statute or any part thereof shall be allowed but that
the same shall be held void and of noe effeft Except a Dispensation be allowed of in such Swmtute [and except

in such Cases as shall be specially provided for by one or more Bill or Bills to be passed dureing this present
Session of Parliament.']

Provipen that noe Charter or Grant or Pardon granted before the three and twentyeth Day of Oftober in
the yeare of our Lord one thousand six hundred eighty nine shall be any wayes impeached or invalidated by
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this A& but that the same shall be and remaine of the same force and effe in Law and noe other then as if Lt

this A& had never beene made.

CHAPTER IIL -
An Aer for preventing all Doubts and Questions concerning the Collefting the Publique Revenue

OR the preventing all Disputes and Questions concerning the Collecling Levying and Answering the Publique

Revenue due and payable in the Raignes of the late Kings Charles the Second and James the Second whilst
the better Setleing the same is under the Consideration of this present Parlyament Bee it enafted by the King and
Queens most Excellent Majestyes by and with the Advice and Consent of the Lords Spirituall and Temporall and
Commons in this present Parliament Assembled and by Authorite of the same That the Subsidie of Tonnage and
Poundage and other S of Money payable upon Merchandize Exported and Imported and the severall Impositions
Duties and Charges upon Liquors Manufaftures and other things And all and singular the Revenue and Revenues
whatsoever (Except the Duties ariseing by Fire Hearths and Stoves other then such as were incurred at or before
the Five and twentieth Day of March One thousand six hundred eighty nine) Given, Granted and Payable to or
Lawfully Enjoyed by the said late Kings or either of Them which R d and had C e on the Fifth
Day of Ni ber One th i six hundred eighty eight And all Arreares of the same shall be Raised Levyed
Collefted Answered and Paid to Their Majestyes untill the Twenty fifth day of December which shall be in the
yeare of our Lord One thousand six hundred and ninety in the same manner and forme according to such Rates
and Orders and by such Rules Meanes and Wayes and under such Penalties and Forfei as are joned
expressed and appointed in the Statutes made in the Raignes of the said late Kings or either of them concerning
the same respeétively and as by Law the same might or ought to have beene dureing the said Raignes.

Anp that all and singular Afts of Parly made dureing the Reigns of either [of*] the said late Kings for
the Granting Setleing Raising Levying Colleéting Answering and Paying the same or for Pventing Fraudes or
Concealments or regulateing Abuses therein or for the better Ordering or Recovering the same And all Powers
Provisions Penalties Articles Clauses and things contuined in the sid Afts or any of them be and are hereby
Continued and Confirmed and shall stand and be in force and be Applyed Prafliced Executed and putt in Ure
for the Raising Levying Colle€ling Paying and Answering the said Subsidie Summes of Money Impositions Duties
and Revenues to Their Majestyes according to the Tenor and Intent of this present A& And alsoe that an Order
of the C in Parly Assembled made in p e of the Rules and Orders annexed to the A& of
Parlyament made in the Twelfth yeare of the Raigne of the late King Charles the Second Entituled A Subsidie
Granted to the King of Tonnage and Poundage and other 5 of Money payable upon Merchandize Exported
and Imported for Setleing of Officers Fees Dated the Seventeenth day of May One thousand six hundred sixty
two and Signed by Sir Edward Turner then Speaker shall be of full Force and Effet untill the eid Five and
twentyeth day of December One thousand six hundred and ninety as if the same were particularly and at large
recited in this Af.

ProvipED alwayes and bee it Enacted That nothing in this A contained shall extend or be construed in any
way to extend to the Confirming or fnvalidating certaine Letters Patents bearing Date the Twentyeth day of
February in the Second Yeare of the Raigne of the late King James the Second and Granted by the [said”] late

+ annexed to the Original A& in 3 separate Schedule, * interlined on the Roll.
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escritz de venir au Roi a force & armes, en ches-
cun temps qils furent maundez, sur peine de vie &
de membre, & de q'nt qil p'roient forfaire; p force
des quenx escritz plusours de la Pre ount este dif-
sement destrutz; Le Roi cyaunt regard § ticux eseritz
furent faitz a deshonour du Roi, desicome chescun
feust tenu de faire au Roi come a seign’ lige ceo 32
luy appendoit sanz escrit, Voet § tieuz escritz d

themselves by Writing, to come to the King. with Force
and Arms, whensoever they should be sent for, u

Pain of Life and Limb, Jm forfeit all that ever they
might forfeit; by virtue of which Writings divers
of%his Land have been often destroyed : The King, con-
sidering that such Writings were made to the King's
dishonour, sithence that every Man is bound to do to
the King, 3s to his Liege Lord, all that pertaineth to
him wiﬁlout any manner of Writing, Willeth, that

ne soient faitz ; et § ceux § sont faitz, p la veue de
Chaneeller & Tresorer, soient monstrez au Roi; & le
Roi fra dampner ceux § sont fitz contre droit & reson.
Ttm pur la pees meultz garder & meyntener, le Roi
veot qen chescun Countee § bones gentz & loialx,
eux ne sont mye meyntenours de malveis baretz
en pays, soient amignez a la garde de la pees.
Mm le Roi comaunde  les viscontes & Baillifs des
franchises, & toutz autfs § pnent enditementz a lor
tourns, ou ailliours ou enditementz ¥rount faitz, preig-
nent tisux enditementz p roule endente dount Lune
ptic demeorge P les enditours, & lautre ptie defs
cely qi prendra Lenqueste, issint § les enditementz ne
soient beseleez come avant ces houres ount este, &
issint & un de lenqueste peut monstrer lune ptie de
lendenture a la Justice q'nt il vendra p' Ia delivaunce
faire.
Memorand qd ista duo statuta Peedencia missa
faerunt in Hibf in forma patenti, cum quodam bfi
inferi® seqil.

Anno 2 EDWARDI, IIL

from forth no such Writing be made; and that
such as be made, by the sight of the Chancellor and
Treasurer, shall be shewed to the King; and the King
shall cause all such as be made against Right and Reason
to be cancelled.

ITEM, For the better keeping and maintenance of the
Peace, the King will, that in every CounE[ <%txnl Men
and lawful, which be [no Maintiners of Evil, or Bar-
retors '] in the Country, shall be assigned to keep the

Peace.

ITEM, The King commandeth, That the Sheriffs and
Bailiffs of Franchises, and all other that do take Indiét-
ments in their Turns, ar elsewhere, where Indi€tments
ought to be made, shall take such Indiftment by Roll
indgf.mcd, whereof the one Part shall remain with the
Indiftors, and the other Part with him that taketh the
Inquest ; so that the Indi@ments shall not be imbezilled
as they have been in times past; and so_that one of the
Inquest may shew the one part of the Indenture to the
Justices, when they come to make Deliverance.

* No Mai of curied B MS. Troa.

Be it Remembered, that the two preceding Statutes were
sent inte Ireland in form of Letters Patent, with 3 certain
‘Writ hereunder following.!

* See Memorandum at the End of Sut. § Edw. I11.

A.D.1328.

Statutu editu apud Rozb’t’, anno r. B, &. t'cli post conquestu sc'do.

STATUTE made at NORTHAMPTON ;
In the Seconp Year of the Reign of K. EDWARD the Thigp after the Conquest.

Ex magno Rot, Stat. in Turr. Lond. m. 28.

fe seign’ le Roi Edward, le tierz ap’s le con-
N queste, a son plement tenuz a Norht as trois
semeins de Pasch, Lan de son regne secund, desiraunt
G la pees de sa Tre, & les leis & estatuz avant ces
heures ordenez & usez, scient gardez & meintenuz en
touz poyntz, Al hon' de dieu & de scinte eglise, & a
cbe phit du poeple, p assent des Prelatz, Countes &
Barons & autres g'ntz, & tote la ciie du roialme, au
dit plement somons, ordena & establit en meisme le
plement les choses southescrites ¢n la forme & sensuit.

En primes § la g'nte Chartre & la Chartre de
la foreste soient tenuz en touz pointz.

E p’ ceo i meffe ont este esbauditz de
ce § chartres de pdoun ont este si leglment g'ntees avant
ces heures, des homicides, robies, felonies & autres tres-
pas countre la pees; acorde est & establi § tiels chartres
ne soient mes g'ntees fors qen cas ou le Roi le poet faire
p son Yment, cest assavoir en cas ou home tue autre soi
defendant, ou p infortune: Et auxint ont este esbau-
ditz de ceo § Justiceries ar delifances des gaoles, & a
oier & Pminer, ont estez g'ntees a8 gentz pcurez countre
forme de lestatut fait en temps le Roi Edward, ael

UR Lord King Edward, the Third after the Con.
uest, at his Parliament_holden at Northampton,
at the three weeks of Easter, in the second year of his
Reign, desiring that the Peace of his Land, and his
Laws and Statutes, ordained and used before this Time,
may be kept and maintained in all Points ; to the Honour
of God and of Holy Church, and to the common Profit
of the People, by Assent of the Prelates, Farls, Barons,
and other great Men, and all the Commonalty sum-
moned to the same Parliament, hath ordained and
established in the said Parliament these Things under.
written, in Form following.

FIRST, That the Great Charter, and the Charter of
the Forest, be observed in all Points.

ITEM, Whereas Offenders have been greatly encou-
raged, because [the '] Charters of Pardon have been so
casily granted in ﬁme%pu(, of Manslaughters, Robberies,
Felonies, and other asses against the Peace; It is
ordained and enafted, That such Charter shall not be
granted, but only where the King may do it by his Oath,
that is to say, where a Man slayeth another in his own
defence, or by Misfortune : Ang also they have been en.
couraged, because that [*the Justices of’Gaoldclivny,
and of Oyer and Terminer, have been procured by

reat Men') against the Form of the Statute made
in the xxvij year of the reign of King Edward,
¥ that

* Commissi Gaal Deli nd of Oirr and Terminer b
;mudrn;":::!y:-w iy e, s b
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Grandfather to our Lord the King that now is, wherein
is contained, that Justices assigned to take Assises, if
they be Laymen, shall make Deliverance; and if the
one be a Clerk, and the other a Layman, that the Lay
Judge, with another of the Country associate to him,
shall deliver the Gaols: Wherefore it is enafted, That
such [Justices '] shall not be made against the Form of
the said Statute ; and that the Assises, Attaints, and
Certificasions be taken before the Justices commonly
assigned, which should be good Men and lawful, hav-
ing Knowledge of the Law, and none other, after the
Form of another Statute made in the Time of the said
(King Edward the First ;] and that the Oyers and Ter-
miners shall not be ted but before Justices of the
one Bench or the other, or the Justices Errants, and
that for great [hurt,] cr horrible Trespasses, and of
the King's special Grace, after the Form of the Statute
thereof ordained in Time of the said Grandfather, and
none otherwise.

ITEM, It is enadted, That no Man great nor small, of
what Condition socver he be, except the King's Ser-
vants in his presence, and his Ministers in executing
of the King's Precepts, or of their Office, and such as
be in their Company assisting them, and also [upon a
Cry made for Arms to keep the Peace, and the same
in such places where fuch A&ts happen,'] be so hardy
to come before the King's Justices, or other of the
King’s Ministers doing their office, with force and arms,
nor bring no force in affray of the peace, nor to go
nor ride armed by night nor by day, in Fairs, Markets,
nor in the presence of the Justices por other Ministers,
nor in no part elsewhere, upon pain to forfeit their
Armour to the King, and their Budies to Prison at the
King's pleasure.  And that the King's Justices in their
presence, Sheriffs, and other Ministers (*) in their Baili-
wicks, Lords of Franchises, and their Bailiffs in the
same, and Mayors and Bailiffs of Cities and Boroughs,.
within the same’ Cities and Boroughs, and Borough-
Holders, Constables, and Wardens of the PPeace within
their Wards, shall have Power to execute this A&,
And that the Justices assigned, at their coming down
into the Country, shall have Power to enquire how
guch Oflicers and Lords have exercised their Offices in
this Case, and to punish them whom they find that
lhave not done that which perfained to their (Office.

ITEM, Because the Peace cannot be well kept without
good Ministers, as Sheriffs, Bailifs, und Hundreders,
which ought to do Execution as well of the King's
Privities as of other Things touching our Lord the
King and his People; It is ordained and established,
That the Statute made in the time of King Edward,
Father to the King that now is, at Lincoln, containin
that Sheriffs, liuné:re\.lers, and Builiffs shall be of suc
People as have Lands in the same Shires or Bailiwicks,
shall be observed in all Points after the Form therenf ;
and that Sheritfs and Bailils of Fee shall cause their
Counties and Dailiwicks to be kept by such as have
Lands therein.

I'TEM, Where it was ordained by the Statute of West-
minster the Second, that they which will deliver their
Writs to the Shenilf, shall deliver them in the full
County, o in the Rere County, and that the Sheriff or
under Sheriil shall thereupon make a Bill ; 1tis accorded

i
the Delivery
of Writsto
the Sherifl,
cutifirmed.

and d, that at what l'ime or Mace in the
County a Man doth deliver any Writ to the Sheriff or
to the Under-Sheriff, that they shall reccive the same
Writs, and make a Bill, afier the form comained in the
same Statute, without taking any Thing thercfore ; and
if they refuse to make a Bill, others that be present shall
sct to their Seals; and if the Sherifl or Under-Sheriff
do not return the said Writs, they shall be punished
after the form contained in the same Statute ; and also
the Justices of Assises shall have power to enquire thercof
t every Man’s Complaint, and to award Damages, as
having respeét to the Delay, and to the loss and peril
that might happen

* Commisrions * Gramifuther

« wpen n Proclumation of Deeds of sivindin time of Peoe, and
that i Placer wilere soch Deeds ove 12 L done,—5¢ee Lib., Hub.
Qe Weatit, foo 122 b, a Wit reeiting a Grame of K, Richard I
v g Voreeaiita vint in Anglin v, plicine: Inf Sarf % Wiltofi 1
Iy Warrewich & Kenelingworth : Ink Stanford & Warneford :
In¥ Brakele £2 Mincbf : In¥ Blie & Tykelift. Tra qd pax Fre
wre nd infringet’y, n® potestas Ju-ticiaria minorabit' Nec de
fo restis niie dipnd infrece,” “of the King

- nfe Seign le Roi qore est, en quele est contenuz §

les Justices as assises Phndre assignez 1ils soient lais,
facent les d:iio:.nm; et i lun soit clerc, & lautre lais,
q le_dit lais, associe a Jui un autre du pais, facent la
deliPance des gaols; p qoi acorde est & establi, § tiels
Justiceries ne soient mes g'ntees countre la forme du
dit estatut, & g les assises, atteintes, & Sifications soient
p'ses devant les Justices cdmunement assignez, § soient
bones gentz & loialx & conissantz de la lei, & nemie
autres ; solone la forme dun autre statut fait en temps
meisme le ael; et § les oiers & tminers ne sofent gran-
tees forsq, - -~ devant les Justices de lun Baunk & de
lautre, ou les Justices errantz ; & ce p' led & orrible tres-
pas, & de lespeciale g'ce le Roi, solonc forme de statut
de ce ordene en remps meisme le 2¢l; & nemie autrement.
Ensement acorde est & esiabli, § nul, g'nt ne
petit de quele condicion qil soit, sauve les Sjantz le
Roi en la Psence le Roi, & les Ministres le Roi, en-
fesantz execucion des mandementz le Roi, ou de lour
office, & ceux qi sont en lour compaignies, eidantz
as ditz ministres, & auxint au cri de fait darmes de
pees, & ce en licux ou ticlx faitz se ferront, soit si
hardi de venir devant les Justices le Roi, ou autres
Ministres le Roi enfesant lour office, a force & armes;
ne force mesner en affrai de la pees, ne de chivau.
cher ne daler arme, ne de nuit ne de jour, en faires,
marchees, nen Psence des Justices, ne dautres Ministres,
ne nule part aillours, sur peine de pdre lour armures
au Roi & de lour corps a la prisone a la volunte le
Roi. Et{ Justices le Roi en lour Psences, viscountes
& autres Ministres le Roi en lour baillies, seign's
des fraunchises & lour baillifs en yeeles, & Meire &
Baillifs des Citees & Burghs deinz meismes les Citces &
Burghs, Burghaldres, conestables, & gardeins de la pees
deinz lour gardes, cient poair affaire execucion de cest
acord. Et § les Justices assignez, a2 lour venu en
pais, eient poair denq tielx  Mini &
seign's ont use lour office en ce, & de punir ceux qils
trovont, qi nount mie fait ce § a lour office appent.
Et p'ce § la pecs ne poet mie estre bien garde sauntz
bons ministres, come Viscountes, Baillifs, & Hundreders
qi deivent faire exccucion, auxibien des p'vetez le Roi
come dautren choscs tochantes le Roi & son poeple,
acorde cst & cstabli § lestatut fait en temps le Roi
Edward, piere le Roi qore est, a Nicole, contenant g
Viscontes, Hundreders & Daillifs soient des gentz eantz
Pres en meismes les Countez, ou baillies, soit garde
en touz pointz solonc la forme dycel, & auxint § les
Viscountes & Daillifs de fee, facent parder meismes
lour Countez & Baillies p gentz eantz 'Srcs en yeeles,
Ensement la ou ordine cst, p statut de Westmons?
le secund,  ceux § li%er volent lour briefs as viscountes,
les liPent en plein Counte, ou en rerccounte, & i vis.
conte ou southvisconte Facent sur ce bille; acorde est b
establi § a quele heure ou a queu lieu deinz le Coume
home livre a viscountes, ou a southviscontes, bricfs,
qils les resceivent & facent bille en la forme con.
tenue en le dit estatut, & cc sanz rien Pndre; ot
sils refusent de faire bille, mettent autres lour eealx
qi Sront Psentz; et si le Viscounte ou le Southvis.
counte ne retorne mie les briefs, soient puniz solonc la
forme contenuc en le dit estatut; & jadumeins cient
les Justices as assises Pndre assignez poair denquer
de ce a chescuny pleinte & de agarder damages, cant
regard au delai, & a les ptes & pils gi p'ront avenir.
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Etqg'nt 2 lagarde de la pees en temps avenir, aconle
est & establi § les estatuz faites en temps passez, ovesq,
lestatut de Wyncest?, scient tenuz & gardez en touz
pointz; ajouste au dit estatut de Wyncestf, la ou con-
tenuz est en la fin, § Justices assignez eient poair den-
quere des defautes & des reporter au Roi en plement,
dont home nad pas veu issue, & les ditz Justices assignez
eent poair de punir les desobei & Z.

Et g'nt au punissement de felonies, robies, homicides,
trespas & opPssions du poeple, faitz en temps passe;
acorde cst § ne Seign’ le Roi assigne Justices en difs
lieux de sa Pre, ove le Baunk le Roi p aillours, come
estoit faite en temps de son dit ael, des g'ntz de la
Pre qi sont de g'nt poair, ovesds ascuns des Justices
de lun Baunk ou de lautre, ou autres sages de la lei,
denquere, auxibicn a seute de ptic, come a la seute le
Roi, et doier & Prminer totes malles des felonies, ro-
bies, homicides, larcins, opfssions, conspiracies, & gre-
vances faitz au le, countre la lei, Les estatuz & la
custume de la Eﬂuxihien p ministres le Roi come
p autres, qi qils soient, & ce auxibien dedeinz fraun-
chises come dehors. Et auxint denquere des Vis.
contes, Coroners, S b , Hundreders, Baillifs,
Conestables, & touz autres Ministres deinz franchise &
dehors, & lour southministres, & doier & Pminer a la
seute le Roi & de ptie. Et nfe Seign’ le Roi & touz
les g'ntz du Roialme en plein plement ont empris de
meintenir la pees, garder & sauver les Justices le Roi,
p la ou ils veignent, & deider p eux & les leurs,
§ les juggementz & les execucions ne soient pas
arestuz, mes executz, & § le meflesours ne Sront P
eux cottz ne meintenuz en p've nen apt: Mes nest
pas lentencion du Roi ne de son conseil §'p ceste acord
Pjudice aveigne a les g'ntz de la ?re, eantz franchises,
pe a la Citee de Loundres, ne as autres Citees ne
Burghs, ne a les Cynkportz en droit de lour fraunchises.

Ensement acorde est & establi § mande ne soit, p le
g'nt seal ne p le petit seal, a destourber ou delayer cie
droit; & mesq, tielx mandementz veignent § p tant
les Justices ne s'sessent pas de faire droit en nul point.

Ensement est acorde & establi  les estaples p decea &
p delaa, ordeinez p les Rois en temps passe, & les peines
sur ce ordeinees, cessent ; & { touz marchantz aliens &
p'veez_peussent aler & venir od lour marchandises en
Engle?u, solonc la tenour de la gnte Chartre; & §
ceo briefs soient mandez a touz les viscontes Dengle-
Pre & as Meires & baillifs des bones villes ou mestier 3ra.

Ensement come le Roi Edward, piere le Roi
Gore est, pdona a son poeple afciementz & s
sues forfaitz, jesgs al vintisme an du regne san
piere ael le Roi quore est, le Roi p' ees de son poeple
ad pdone touz les fins § ont este faitz en Chaun-
celleric p' briefs avoir, tang, al vintisme zn avantdit,

Et p' ce § p remuement du ce Bank les pleez bien
sovent ont demore saunz jour, a g'ntz damage, & en
pil de deshitance des pluseurs; acorde est & establi §
desore en avant les Justices, avant ce § le Bank se re-
muera, soient gariz p femps, issint queux peussent
ajorner les pties si p temps geles ne pdent mie lour pees.

T

ITEM, As to the keeping of the Peace inTime to come,
It is ordained and enafled, that the Statutes made in
Time past, with the Statute of Winchester, shall be
observed and kepr in every point; [and where it is
contained in the End of the said Statute of Winchester,']
that the Justices assigned shall have power to enquire
of Defaults, and to report to the King in his Parliament,
[and the King to remedy it,'] which no Man hath yet
seen (') the same Justices shall have Power to punish
the Disobeyers and Resisters.

ITEM, As to the Punish of Felonies, Robt
Manslaughters, passes, and Oppressions of the
People committed in times past : It is accorded that our
Sovereign Lord the King, shall assign Justices in divers
places of this Land, [within the King’s Bench, and else-
where,'] as it was done in the Time of his said Grand-
father, of great Men of the Land, which be of great
Power, with some of the Justices of the one Bench, or
of the other, [with '] other learned Men in the Law, to
enquire as well at the Suit of the Party, as at the King’s
Suit, and to hear and determine all manner of Felonies,
Robberies, Manslaughters, Theft, Oppressions, Con-
spiracies, and Grievances done to the People against the
Law, Statutes, and Customs of the Land, as well by the
King's Ministers, as by other whatsoever they be, and
that as well within Franchises as without. And also to
enquire of Sheriffs, Coroners, [Under Sheriffs,'] Hun-
dreders, Bailiffs, Constables, and all other Ministers
within Liberties and without, and of their under-ministers;
and to hear and determine at the King's Suit, and also
the Party's.  And our Sovereign Lord the King, and
all the great Men of the Realm in the full Parliament,
have taken upon them [to maintain and keep the peace;
and they and theirs to save the King's Justices, and aid
them where they come, so that the judgement '] and
exccutions be not let, but executed ; and the Dffen-
ders be not hid by them, nor maintaincd privily nor
apertly: but the intent of the King and his Council
is nor, that by this A& any prejudice should ensuc to the
great Men of the Land having Libertics, nor to the
City of London, nor to ather Cities nor Burghs, nor to
the Five Ports in the right of their Franchise.

ITEM, It is accorded and established, That it shall not
be commanded by the great Seal nor the litle Seal to
disturb or delay common Right ; and though such Cem-
mandments do come, the ?uslices shall not therefore
leave to do right in any point.

I'TEM, It is enafted, That the Staples beyond the Sea
and on this Side, ordained by Kings in Times past, and
the Pains thereupon provided, shall cease ; and that all
Merchant Strangers and privy, may go and come with
their Merchandises into England, after the T'enor of the
Great Charter; and that Writs thereupon shall be zent
to all Sheriffs of Kngland, and to Mayors and Bailiffs of
good Towns, where need shall require.

ITEM, Whereas King Edward, Father to the King that
now i+, did pardon his People of Issues and Amercia.
ments, that were forfeit till the twenty year of the
Reign of his Father, Grandfather to the King that now
is: "The King for ease of his People, hath pardoned all
the Fines that have been made in the Chancery, for to
have Writs il the xx. year aforesaid.

I'TEM, Whereas by removing of the Common Bench,
the Pleas have oftentimes abiden without Day, 10 the
great hurt, and peril of Disherison of divers; It is
enatted, ‘That from henceforth the Justices before that
the C Bench be J, shall be warned bya
Time, so that rhc¥ may adjourn the Parties by such
‘lime that they shall not luse their Process.

ITEM, Whereas all the Counties in England were in
old Time assessed to a certain Ferm, and then were all
the Hundreds and W, in the Sheriffs Hands

Et come touz les Countez Dengle?re furent
ment assis a reine ferme, & adongs furent touz les
Hundredz & les Wapentakes, en les meins des viscountes,
aporcionez a cele ferme, et puis furont approwours
mandez en divs Contez, les queux encrustrent les fermes
dascuns Hundredz & Wapentakes, et puis les Rois en
divs temps ont g'ntez as difs gentz pties des Hundredz
& Wapentakes, p' les auncienes fermes tantsoulement,
& jarardeis les viscountes sont chargez entierment del

rated to this Ferm ; and after were Approvers sent into
divers Counties, which diil increase the Ferms of some
Hundreds and Wapentakes; and alter, the Kings at
divers limes have granted to many Men part of the
same Hundreds and Wapentakes for the old Ferms only;
and now late the Sheriffs be wholly charged of the

&;.ﬂ 10 the 10id Statute of Winchesier, where it it contained ot the end
1!

* Nat in the Original. * the ofe of, that

* with the King's Bench besides, Ve * Sub Esclearors

% fo maintain p oy 1o heep and sawe the King's Justicer wheee
soreer they come, and 1o aid by themurlver, and theies, that the Judgrmenns
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Increase, which amounteth to a great Sum, to the great
hurt of the People, and Disherison of the Sheriffs and
their Heirs: It is ordained, That the Hundreds and
Wapentakes let to Ferm by the King that now is, be it
for Term of Life or otherwise, which were sometimes
annexed to the Ferms of the Counties where the Sheriffs
be charged, shall be joined a!;xin to the Counties ; and
that the Sheriffs and their Heirs have Allowance for the
Time that is past ; and that from henceforth such Hun-
dreds and Wapentakes shall not be given nor severed
from the Counties.

I'TEM, It is accorded and enalted, that like process
shall be made of Trespass done in the Time of King
Edward, father to the King that now is, as of Trespass

" done in the Time of the King that now is.

ITEM, Itis enafted by our Sovereign Lord the Kin%,
and his Council, that from the Feast of Saint Michael,
next coming forward, all Cloths in such Places where
they shall be put to Land, shall be measured by the
King's Aulnegeours in the presence of the Mayor and
Bailiffs, where there is a Mayor, and where no Mayor
is, in presence of the Bailiffs of the same Places; that
is to say, the Length of every Cloth of Ray, by a Line
of ‘seven Yards, four times measured by the List, and
the Breadth of every Ray Cloth six Quarters of mea-
sure by the Yard ; and of coloured Cloths the Length
shall be measured by the Back, by a Line of six Yards
and a half, four times measured, and the breadth six
Quarters and an half measured by the yard without
defoiling '] the Cloths; and that the Mayor and Dai-
liffs where a Mayor is, or the DBailiffs where no Mayor
is, of the Towns or Places where such Cloths shall
come, shall be ready to make Proof what time they shall
be required by the Meter, without taking any thing of
the Merchants; and Cloths which be of the said As-
sise, shall be marked by the Mayor and Bailifis, where
a Mayor is, or by the Bailiffs where there is no Mayor,
us well as by the Aulnegeour ; and that all the Cloths
which shall be found defetive of the same Assise, shall
be forfeit to the King, and prised at their true Value in
the presence of the said Mayor and Bailiffs ; and to re-
main with the Aulneg hz Ind b them,
to answer to the King of the said Cloths so forfeit ;
and that the Mayor and Bailiffs shall deliver the Inden-
tures made of such Cloths forfeit, every year into the
Exchequer, the morrrow after the Feast of Saint Michael,
for to charge the said Aulnegeour; and at the same
time shall the Aulnegeour be put to answer at the Ex-
chequer of the said Forfeitures. [t is in the King's
mind and his Counsels, that this a& shall extend w0
such Cloths as shall come into the Land after the Feast
of Saint Michael ; and this a shall be published and
proclaimed throughout the Realm, so that no Merchant,
Privy nor Stranger, shall be surprised by this Satute,

ITEM, Itis established, That it shall be commanded to
all the Sherifis of England, and elsewhere where need
shall require, to cry and publish within Liberties and
without, that all the Lords which have Fairs, be it for
yielding certain Ferm for the sume to the King, or ather-
wise, shall hold the same for the "I'ime that they ought 1o
hold it, and no longer ; that is to say, such as have them
by the Kinpﬁl’s Charter granted them, for the 'lime
limited by the said Charters; and also they that have
them without Charter, for the l'ime that they ought to
hold them of right.  And that every Lord at the begin-
ning of his Fair shall there do ery and publish how long
the Fair shall endure; ta the Intent that Merchants shai
not be at the same Fairs over the Time so published,
upon pain to be gri ly punished Is the King ;
nor the said Lords shall not. hold them over the due
“I'ime, upon pain to scize the Fairs into the King's hands,
there to remain till they have made a Fine to the King
tur the Offence, after it be duly found, that the Lords
held the same Fairs longer than they ought, or that the
Merchants have sitten above the Time so cricd and
published.

ITEM, Whercas in a Statute made at York, in the
Time of the Father of our Lord the King that now is, it
is contained that Inguests and Juries, which be and shall

encrees § amount a g'nte siime, a g'nt damage du poeple
& deshitance de viscountes & de lour heirs ; acorde est
& establi § des Hundredz & Wapentakes baillez a ferme
p le Roi qore est, soit il a Pme de vie ou autrement,
§ auncienement furent annex as fermes des Countez
ou les vi sont ch , soient rejointz as Countez,
et § de temps passe eient les viscountes ou lour heires
allowance; & § desore en avant teux Wapentakes,
ne Hundredz ne soient donez ne sePez des Countez.

Ensement est acorde & establi § a tieu pees soit fait
des trespas fait en temps le Roi Edward, piere le Roi gore
est, come de de trespas fait en temps le Roi qore est.

Ensement est acorde & establi p nfe Seign' le
Roi & son conseil, § de la scint Michel (schein avenir
en_avant, touz les draps es licux ou ils Sront mis
a Pre, soient aunez p le auncour le Roi, en Psence
des Meire & Baillifs ou Meire y est, ou des baillifs
ou meire nyest, de meisme les lieux ; cest assavoir
la longure de chescun drapp de Raye p une corde
de sept aunes quatrefoitz mesure p le list, & la
laoure de chescun drap de Reye sis q'rters de lee,
mesure p laune ; et de draps de colour la longure soit
mesure p le dos p un corde de sis aunes & demi gltre.
foitz mesure; & la laoure sis quarts & demi mesure p
laune sanz defoler les draps; et § Meire & Baillifs ou
Meire y est, ou Baillifs ou Meire nest pas, des villes ou
lieux ou les draps vendront, soient Pstz a lassai faire,
quele heure qils scient requis p launeour, saunz_rien
Pndre des marchauntz; et § touz les drafis § Sront
trovez de la dite assise, -soient iilchez auxibien p
Meire & Baillifs ou Meire y est, ou p baillifs ou Meire
nest pas, come p launeour, et les draps § ne sront pas
trovez de lassise avantdite, soicnt forfaitz au Roi, &
pseza la Preie value, en ['sence des ditz Meire &
Baillifs, & d deDs 1 pend entre

eux faite, a respondre des ditz draps issint forfaitz

au Roi; et § les ditz Meire & Bailiffs, les endentures
issint faites de ticux draps forfaitz, facem liver chescun
an a Leschedr a lendemeyn de Seint Michel, p' charger
le dit auneour ; & a meisme le temps soit le dit auncour
a Lescher a respondre des dites forfuitures. Fr est
lentencion de nfe dit Seign’ le Roi & de son conseil §
cest acord se tiegne des draps § vendront en la Pre
apl la dite feste de Seint Michel; & § eest acord soit
publie & crie prout le Roialme, lssint i les Marchauntz
ne p'vez nestraunges soient supp's p meisme lacord,

Ensement est acorde & establi § maunde soit a touz
les viscountes Denglet're, & p aillours ou mestier $ra,
a crier & publier, deinz [*unchises & dchors, § touz
les Seign's § feires enount, soit il p' Cine ferme ent
rendant au Rot, ou autrement, les tiegnent p' le temps
qils deVont, & nemic outre; cest asavoir ceux qi les
ount pchires des Rois p' les temps a cux gluntez p
les dites chres; et ceux qi les ount sanz clire p' temps
queux ils les deivent tenie de droit. Kt § chescun
Seign' an comencanent de sa feire fuce crier & pub.
lier en yeele come longement sa [eire se tendra, Issint
§ les Marchantz ne scessent es dites feires outre le
temps issint publicz, sur peine destre grevement puniz
deVs le Roij ne {§ les ditz Seign's outre les droitz
temps les tiegnent, sur peine apndre les feires en la
meyn le Roi, a demorer tanqils cient fait fin au Roi p’
le trespas, ap's ceo § trove %r:l duement ge les Seign's
les ount tenuz plus longement gils defont, ou q les mar.
chauntz ount sis outre le temps issint publiez & criez.

Et come en un estatut fait a EQu‘}‘k, en temps le
piere nfe Seign’ le Roi {fore est, soit contenuz §

be hereafter taken, requiring no grear Exami "
*defouling MS. 7r 2.—some old Printed Copies read
“omarning.”

les eng & jurecs qe sont & ¥ront apnidre, § ne
sont mie de g'nt examincment, soient p'ses devant
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un Justice de la place ou la plee est, associe a lui
un pdhame du pais, Chivaler ou autre, issint § &ein
jour soit done en Bank, % Sein jour & liew en pais
en Psence de pties, &i le demandant le ple; & auxint
les enquestes & jurees en plee de Pre, qe demandent
g'nt examinement, soient, p'scs en pais en la forme
susdite devant deux Justices du Bank: acorde est &
establi § totes tiels enquestes, § sont ou en temps avenir
2 Prdre Bront, en plee de Pre, solent p'ses auxibien
a la plere le tenant come le demandant; tout lautre
pees acorde en dit estatut, en tieu cas sauve & garde.

Auxint est acorde & establi § brief de deccit soit
meintenu & licu tiegne, auxibien en cas de garnisse-
ment § touche plee du Pre, ou tieu garnissement
est done, come en cas de somons en plee de Pre.

B Vie Norht, saltm. Quoddam statut@ p nos &
concilii nim in pleno pliamento nfo apud Norhamp-
tofi convocato, ad emendafem stat® populi regni nfi,
editl, sigillo nfo consignatdi tibi mitim®; mandantes
qd statutdl illud, & offies articulos in eo contentos, in
pleno Coffi tuo & in Civitatiby, Burgis, villis ﬂcnoriis,
& aliis locis in balliva tua ubi expedire viders, tam
infra litnates q'm ext’, legi & publice pelamari & ob-
servari fa¥.  T.R. apud Norht xxii die Junii.

Eodem modo mand est singulis vicecomitib p Angh.

Memorand qd istud statutum missum fuit in Hibn
in forma patenti cum quodam b inferius segi.

shall be taken before one Justice of the Place where the
Plea is, adjoining to him one discreet Man of the
Country, Knight, or other, so that a certain Day be
given in the Bench, and a certain Day and Place in the
Country, in the presence of the Parties, if the Demandant
pray the same; and also the Inquests and Juries in Plea
of Lahd, which require great Examination, shall be
taken in the Country in the said Form before Two Jus-
tices of the Bench: It is accorded and enalted, That
all such Inquests which are, or in Time to come shall
be taken, in Plea of Land, shall be taken as well at the
Request of the Tenant as the Demandant ; all other Pro-
cess according to the said Statute in such Case saved
and kept,

I'l'lgll\,{, It is enafted, That a Writ of Deceit shall be
maintainable, and hold Place, as well in the Case of
Garnishment touching Plea of Land, where such Gar-
nishment is given, as in case of Summons in Plea of
Land. [Dated at Northampton.]

The King to the Sheriff of Northampran, Greeting. A cer-
tain Statute, by Us and our Council, in our full Parliament
called at North for the Amend of the State of
the People of our Realm, set forth, We do send to you under
our Seal ; Commanding that the same Statute, and all the
Articles therein contained, in your full County Court, and in
the Cities, Boroughs, Market Towns, and other Places in your
Bailiwick, where you shall see meet, 3n well within Liberties
a3 without, you do cause to be read and to be publicly pro-
claimed and observed, Witness the King at Northampion the
twenty-second day of June.

In the same manner it was commanded to the several
Sheriffs throughout England.

Be it Remembered, that this Statute was sent into Ireland,
in form of Letters Patent with a certain Writ hereunder
following."

* See Memorundum st the end af Stat. § Edw, TII.

Anno 4 EDWARDI, III. A.D.1330.

Statutu editu apud IWestm, anno regni B, €. t'cii post conquest’ quarto,

STATUTE made at WESTMINSTER;
In the FourtH Year of the Reign of K. EDWARD the THirp after the Conquest.

Ex magno Rot. Stat. in Turr. Lond. m. 27.

U Parlement somons a Westmostier, le Lundy
Pacheyn aps la feste de Seinte Katine, lan

du regne nfe Seign' le Roi Edward, tierz aps le
Conquest, quart, Si sont les choses soutzescriptes,
a la req de Ia Ca 1 & acordez p
nfe Seign' le Roi, Prelatz, Countes, Barons, &
autres g'ntz de mesme le plement, les queux choses
n¥e Seign' le Roi voet qen touz les Counteez de En-
gletre soient mandez, a publier & fermement garder.
Adep'mes acorde est § la G'nde Chartre & la
Chartre de la Foreste, & les estatuz faitz en temps des
pgenitours ni¢ Seign’ le Roi, & auxint en son temps
demeigne, soient gardez & meyntenuz en touz pointz,
Ensement est acorde { bones gentz & sages, autres

g des places si home les puisse trover suffisantz, soient
assignez en touz les Counteez Dengletre aPndre les
assises, jureez & Prificacions, & a deliVer les gaoles; et
q les ditz Justices preignent les assises, jurees, & clifi-
cacions, & deliPent les gaoles, au meyns troiz foitz p an,
& plus sovent si mestier ¥ra, & soient auxint assignez

T the Parliament, summoned at \Westminster, the
Monday nextafter the Feast of Saint Katherine, in
the Fourth Year of the Reign of King Edward, the Third
after the Conquest, these Things underwritten, at the
request of the Commons be established and enatted by
our Lord the King, his Prelates, Earls, and Darons,
and ather (') of the same Parliament ; which Things our
Lord the King will (°) to be published, and surely ob.
served in all his Counties of England.

FIRST, It is accorded, That the Great Charter, and
the Charter of the Forest, and all ather Statutes, made as
wgll in the time of the King's Progenitors, as in the
lén:ng's time that now is be kept and maintained in all

oints.

ITEM, It is ordained, that good and discreet Persons,
other than of the Places, if they may be found suf-
ficient, shall be assigned in all the Shires of England, to
take Assises, Juries, and Certifications, and to deliver
the Gaols; and that the said Justices shall take the
Assises, Juries, and Certifications, and deliver the Gaols,
at the least three times a Year, and more often, if need
be; also there shall be assigned good and lawful Men

! great men * that they le emt
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31° Epw. 111. Stat.4. ¢.19. A.D.1357.

10 the manifest Destruétion and Injury of the said People, and
againit Justice and the Form of the Statute aforesaid s We
will and stedfastly command that our Justice of Ircland for
the Time being, in every County and Place through which
he shall pass, associating with him a Prelate of the Place, and
some Earl or other Nobleman or Knight of that Neighbour-
hood, ing the aforesaid Deceirs, Extorti Opprese
vions, Gricvances, and Excesses, and all the Matters above-
said by those Farmers howsoever committed, and of all their
afts and doings in this Behalf, as well at the Suit of Us as
of any others wl who shall comphin thereof, as
well for the Time past as for the Time to come, shall make
Enquiry) and against them shall proceed, and the Contempts,
Deceits, E Oppressi Gri , and Excusses,
and other the Matters aforesaid shall hear and determine, and
the Delinquents and Offenders when they shall be found wuch,
shall punish and chastise, according to the Law and Custom of
our Land of freland before mentioned 5 and nevestheless to Us
and our Council in England, the Names of those so offending,
and the Deceits, Extortions, Opp y and Gri and
other Matters aforesaid, under the Seals of him the said Jus-
tice and of the others assaciated with him, distinélly and
openly, from [ime to Time, for good Cause shall certify,

In Witness whereof, Sc. Witnzss the King at Westminster,
the Twenty-hifth Day of October.

Dy the King Himself and Council.

Pjudicia, & ifius populi destrucfoem & injuriam
manifestas, ac cont* justiciam & forma statuti pdzi
Volum?® & firmi? Peipim® qd Justid nf Hibi qui p
tempe fit, in singulis Com & ptiby p quos t*nsierit,
associatis sibi Prelato loci, & aliquo Comite seu alio
nobili vel Milite cagdem peid vicinag, de Pdiis falsita-
tibs, extorsioniby, opPssioniby, g'vaminiby, & excessiby,
& omiby sup'diis p ipos firmarios quomodolibet ppe-
ttis, & de ijiog flis & gestiby in hac pte, tam ad sec-
tam nfam q‘m aliop quopcilq, inde conqueri volencil
tam de tempe Ptito g'm futuro inquirat; & Vsus eos
peedat, & contemptus, falsitates, extorsiones, opfissiones,
gvamina & excessus, ac alia P audin & Prminet,
necnon delinquentes & culpabiles cum  tales inventi
fiint castiget & puniat, stdm legem & consuetudinem
Pre nie Hibii antedias ; & nos & consiliii nim in Angh
de naiby sic culpabilifi, ac de falsitatibs, extorsioniby,
opflssioniby & g'vaminiby & alils Pdtis sub sigillis
ipius Justit & sibi associatop, distinfte & apte de tem-
pore in tempus nichilomin® hificet ex Pt causa,  [In
cujus, &c. T Mk apud Wesii xxv. die Oélobf.
p ipm Regem & Coni."]

+ In eujus rei testimoniii has Iras nfas fieri fecim® patentes.
Teste me 1o apud Westin vicesimo quinto die Oftobt, anno
regni nii Angh veesimo plmio, regni Yo nfi Frané decimo
oftavo.

Nos autem Ordinafoes Voluutates & fleepta PEa, ac ofmia
alia & singla in tris PdEis cotenta rara hentes & g'ta, ea p
nob & herediby nfis quantum in nob cst, accepam® approba-
mus, ratificam? & canfirmam?, put Ife pdce rationabli® testant”.
In cuj’y & T R.oapd Westi xav) die Junii.

Rat. Par. 17 Ric. 11

Anno 34" EDWARDI, III.  A.D.1360-1.

Statutu fo'm in P'llameto tento apud IWestm ; anno TExiiijre,

A STATUTE wmapc IN THE PARLIAMENT HOLDEN AT WESTMINSTER ;
In THe TuirTv-rourTH YEAR.

HESE be the Things which our Lord the King,
the Prelates, Lords, and the Commons have or-
dained in this present Parliament, holden at Westminster,
the Sunday next before the Feast of the Conversion of

St. Paul, to be helden and published openly through
the Realm (')

FEx magno Ret. Stat. in Turr. Lond. m. 10.
ES sont les choses queles nie Seign’ le Roi Prelate
Seign’s & la comune ont ordinez en cest jlsent
plement, tenuz a Westmustier Je Dymenge hschein
- 0. P
devant la feste de Iy Conviion de Seint PPoul, a tenir
o :
& publier oViement poy le Roialme ; Cestassavoir @
Printement < en chescun Countee Dungic'lrc soient

1 FIRST, That in every County of England shall be assi ' L Seign’
) F : gnez, P la garde de la pees, un Scign’, & oves
\l\'h.‘a -inl}be assigned for the keeping of the Peace, one Lord, and | 1 tr0is ou quatre des me 1||, ;. sizi il o
dontiees of - with him three or four of the most worthy in the ) W A M T
Yo g :’. County, with some learned in the Law, and they shall semblement ove ascuns sages de la ley, & cient pucr
Thised ':" have Power to testrain the Offenders, Rioters, and all de restreindre les mesfesours, rioe's, & touz aut’s
2.""‘1"" 7 o;lhcr Bamtt:jr‘s, nmll‘ o p;mmc, arrest, gfii‘e, and chastise baretta's, & de les psuir, arvster, pndre, chastier, se-
inters 3 them according their Trespass or Offence; and to lone leur U ision 3 & i i
Barrbaos s b A 3 i 1] | jonc icu Kpas ou mcspnsmn y o iic falu‘. cmpn'.nm:r
cause them to Ly imprisoned and duly punished accord- ' g 1ot punir selone la ley & cus li Roi y
ing to the lLaw and Customs of rthe Realm, and | g )4 SRSt we Rukisey
according to thar which to them shall scem best to do Seaclone 5 qlisly ront-metre alalye. p bl liscressions
by their Discretions and good Advisement 5 and also to & bon aviscment 5 & auxint de cux enformer & den-
Vagabonts;  inform them, am In inquire ul all those that have been quere e towz ceux qi ont este pilours & robeours ¢s
L’lilor;ﬁmh‘l Rubbers ;Illhc.l um‘beyand thy Sea, and be pries de dela, & som ore revenuz & vont vaganiz, &
ow come again, and go wandering, and will rot Jubour e voillent vvailler come ils soleient avant ces |
They may  aS they were wont in Times past ; and to rake and . ARl ERE MOUE
}akr :‘:;r:j arrest Ell] those that they may find by Indi@tment, or by & d" iPndre & arester (_UM‘ ceux. . gils pront wo? P
ﬁ:ﬁwm Suspicion, and to put them in Prison; and to tuke of a{I onditement, ow posuspecion & les mettre en prisone

them that bc[not "] of good Fame, where they shall be
found, sufficient Surety and Mainprise of their goud

Yeeberirsoaiy: * All Tramlations read thus,

& e padre de touz ceux [qi sont'] de hone fame,
ou ils Sront trovez, souflisant seurcte & neinprise de

i e sont Lab. Sevve, Wentm, Xy MS. Gar. Nere €. 1 and
the Ol Printed Copies.
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Jo' bon port, dePs le Roi & son pocple, & les aufs
duement punir; au fin § le poeple ne soit p tieux
rioto's troble nendamage ne la pees enblemy, ne mar-
chantz naut's passantz p les hautes chemyns du Roi-
alme destourbez ne abaiez du pil § p'ra avenir de
tieux meffesours : & auxint doier & tminer a la suite
le Roi, tote mafle de felonies & Pspas faites en meisme
le Countee, selonc les leys & custumes avantdites; &
§ bricfs doier & Pminer soient g'ntes selonc les es-
tatuz ent faites, mes § les Justices § enserront assignez
soient nomez p la Court, & nemie p la ptie. Et le
Roi voet { totes g:ﬂaleu enquerres avant ces heures
g'ntez deinz seignies queconges p’ les meschicls &
opfssions {j ont este faites au poeple p ticles enquer-
res, cessent outricment & soient r\tpcllcz: Et { fins
§ sont affaire devant Justices, p' tspas fait p ascune
psone, soient resonables & justes, eant regard au g'n-
tite du Vspas & les causes p' queles eles sont faites.

Item acorde est § prises desore ne soient faites p
auls g p les p'veours le Roi, ma Dame la Roine .é‘
le Prince lour eisne filtz ; & § i Purveours des auts
facent tieu prises soit fait de cux come des gentz gi
fount sanz garaunt, & lour fait jugge come chose faite
contre la pees & la ley de fa tre; & soient tieux qi
se fount p'veours en la maie duement puniz,

lItem des p'veances faites al oeps la Royne & du
Prince, du polaitt & dautres menuz choses, soit paie-
ment fait en poigne &' la prise; & des aut’s grosses
p'reances deinz le Mois ou sis simaignes es Countees
ou ils Front prises; & § le nombre de tieux p'veours
soit abregge, en tant come bonement p'ra p' cide &
quicte du comune poeple,

Item porce {j viscontes & auts ministres sovent ar-
raient lour pancls en tote mafle denquestes des gentz
peurez & pluis lointifs du Countee, qi nont conissance
du fet dount lenqueste Sra prise; Acorde est, { tieu
paneles soiemt faites des plus Plscheins gemrz, qi ne
sont pas suspefles, me peurez; & {§ les viscontes, Co-
roners & auts ministres gqi font alencontre soient
puniz devant les Justices gi la dite enqueste Padra,
selonc la_q'ntite de leur tspas, sibien devs le Roi
come defs la ptie, p' la q'ntite du damage qil ad suf-
fert en ticu manle. -

Tten est accorde, { ceux qi sront assignez de garder
la pees eient poair denquere des incsures & auxint des
pois, selone lestatut ent fait lan du regne ne Seign’ le
Roi vint & quint, en quel est contenu la forme § sensuit.
Porce § Psg'nt damage & desceit est fait au poeple
p tant § pluscurs Marchamtz usent dachater &
poiser leines & auts marchandises p une pois gest
appelle Aunselt; Acorde est & establi, § celle pois
appelle Aunsett entre achatour & vendour soit de tout
ouste, & { chescun vende & achate p h:ll'.mct.s\; issint
G les balances soient owels & les leins & auts mar.
chandises owclement poisez p droit pois, et § le sac
de leine ne poise {§ vint & sis peres, & chescun perc
poise quatorze livres, & { lestater de la balance ne
encline ne a lune ‘ptie ne al autre, & § le pois soit
acordant al estandard del Escheqer; et si nul Achatour
face al cncontre, soit grevousement puny sibien a
la suite de ptie come 2 Ja suie nic Scign’ le Roi,

ftem come contenu soit tl\_‘ll gt Chie, § une
mesure soit use pmy tut Engletre, la quele Chre nad
mie este tenue bien en ce point avant ces heures; si
est acorde & assentu, i totes les mesures, cest assa.
voir bussel demy bu{.sc] & Peck, galon putel &
quart, p tout Engletre deinz franchise & dchors

Behaviour towards the King and his People, and the
other duly to punish; to the Intent that the 1’euple be
not by such Rioters or Rebels troubled nor endamaged,
nor the Peace blemished, nor Merchants nor othzr

assing by the Highways of the Realm disturbed, nor

putin the Peril which may happen'] of such Offenders:
And also to hear and determine at the King's Suit all
Manner of Felonies and Trespasses done in the same
County according to the L.aws and Customs aforesaid ;
and that Writs of Oyer and Determiner be granted ac-
cording to the Statutes thereofl made, and that the
Justices which shall be thereto assigned be named b
the Court, and not by the Party. And the King will,
that all general Inquiries before this Time granted
within any Seigniories, for the Mischiefs and Oppres-
sions which have been done to the People by such
Inquiries, shall cease utterly and be repealed : and that
Fincs, which are to be mlge before Justices fur a Tres-
pass done by any Person, be reasonable and just, having
Regard to the Quaniity of the I'respass, and the Causss
for which they may be made.

ITEM, Tt is accorded, That [Taking'] shall not be
from henceforth made by other thun the Purveyors of
the King, of the Queen, and of the Prince their eldest
Son; and that if any other Man’s Purveyors make such
Takings, it shall be done of them as of People which
do without Warrant, and their Deed judged as a Thing
done against the Peace and the Law of the Land ; and
such as do make themselves Purveyors in such Manner
shall be duly punished.

ITEM, Of Purveymm made to the Use of the
Queen, and of the Prince, of Pouliry and of other small
Things, Payment shall be made in Hand upon the
Taking ; and of other preat Purveyances within the
Month or Six Weeks, in the Counties where they shall
be taken; and that the Number of such Purveyors be
abridged in as much as conveniently may, for the Aid
and Quietness of the Common Penple,

ITEM, Because that the Sheriffs and other Ministers
often do array their Panels in all Manner of Inquests, of
Peaple procured. and most far off [from '] the Countius,
which have no Knowledge of the Deed whereof the
Inquest shall be taken ; It is aceorded, "That such anels
shall be made of the next People, which shall not be
suspedt nor procured ; and that the Sheriffs, Coroners,
and other Ministers which do against the sane shall be
punished before the Justices that take the said Inquest
according to the Quantity of their Trespass, as well
against_the King as against the P'arty, for the Quantity
of the Damage which he hath suffered in such Manner.

I'TEM, It is accorded, That they which shall be
assigned to keep the Peace shall have Power 1 inquire
of Measures, and also of Weights, according to the
Statute thereof made the five-and-twentieth Year of the
Reign of our Lord the King, wherein is contained the
Yorm that followeth ; * Whereas great Damage and De-
ceit is done to the People, for that divers Merchants use
to t:-uly and weigh Wouls and other Merchandises, by a
Weight which is called Auncel; It is accorded and esia-
blished, “I'hat this Weight called Auncel betwixt Buyers
and Sellers, shall be wholly put out; and thar every
Person o sell and buy by the Balance, so that the Ba.
lance be even, and the Woals and other Merchandizes
e\-rnlr weighed by right Weight, so that the Sack of
Wael weigh no more but xxvi. Stones, and every Stone
to weigh ady- L and that the Beam of the Balance do
not bow more to the one Part than to the other ; and
that the Weight be acconding to the Standard of the
Exchequer 3 and if any Buyer do the contrary, he shall
be gricvously punished, as well ar the Suit of the Party,
as at the Suit of our Lord ‘the King."

TTEM, Whercis it is contained in the Great Charter,
that one Measure be used ihrough the Realin, which
Charter hath not been holderr well in this Point before
this Time; Tt is accorded amd assented, “That all the
Muasures, that is o say, Bughel, Talf Bushel, Peck,
Gallon, P'ottle, and Quart, through () England, within

*purin fear by peril which mighe Lippen
*lakings iof “alt
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Franchises and without, shall be aceording to the King’s
Standard ; and the Quarter shall contain Eight Bushels
by the Standard and no more; and ew easure of
Corn shall be striked without Heap, saving the Rents
and Ferms of Lords, which shall be measured by such
Measure as they were wont in Times past; and the
Purveyors of the King, the Queen, and of all other,
shull make their Purveyances by the same Measure
striked, and in the same Manner: And that at all T'imes
when need shall be, the King shall asran certain Jus-
lictn-i: every County of England, to enquire, hear, and
detbrmine upon thei’aims aforesaid, and so make Pu-
nishment thereupon according to every Tres as
well at the Suit of the Pané as at_the King's Suit; so
always that all Manner of Franchises be smved to the
Lords in all Points: which Things the King will that
they shall be cried in every County, within Franchise
and without, betwixt this and the Feast of Easter next
coming, 1o the Intent that they be holden and kept in
all Points; and that the said Keepers of the Peace
inquire and punish all those whom they shall find to
have done against the said Statute, aftér the said Procla-
mation made. And also the said Proclamation shall be
made in Cities, Boroughs, and Towns enfranchised, that
the said Articles be holden and kept in all Points, upon
the Pains contained in the Sratute, made the xxviii.
Year of our Sovereign Lord the King that now is,
touching the City of London, and other Citics and Bo-
roughs of the Realm; and if they keep not the said
Articles, the King in their Default shall do the same
Statute, made of the samne Pains, to be put in Execu.
tion against them.

ITEM, Itis accorded against the Falshood of Jurors,
That every Man against whom they pass, may have
Antaint, as well in Plea Real as Personal ; and that the
Anaint be granted to the Poor, which will affie, that
they have nothing whereof to make Fine, saving their
Countenance, without Fine, and to all other by ensy
Fine.

ITEM, That in ever® Plea, whereof the Ingquest or
Assise doth pass, il any of the Dartics will sue against
any of the Jurors, that they have taken of his Adver.
sary, or of him, for to give their Verdi@, he shall be
heard, and shall have his Plaint by Bill presenily before
the Justices before whom they did swear, and that the
Juror be put to answer without any Delay ; and if they
plead tv the Country, the Inquest shall be taken pre-
sently: And if any Man, other than the Party, will sue
for Iiic King against the Juror, it shall be Lcard and
determined as afore is said; and if the Juror be
atrainted at the Suit of other than the Party, and
maketh Fine, the FParty that sueth shall have Half the
Fine; and that the l'arties to the Plea shall recover
their Damages by the Assessment of the Inquest 3 and
that the Juror so attainted have Impri for one
Year, which Imprisonment the King granteth that it
shall not be pardoned for any Fine.  And if the Party
will sue by Writ before ather Justices, he shall have
the Suit in the Form aforesaid,

ITEM, It isaccorded in this present Parliament, That
the Statute of Labourers of old Times made, shall stand
in all Points, except the pecuniar 1ain, which from
henceforth is accorded, that the Labourers shall not be
punished by Fine and Ransom ; and it is assented,
That the said Starute shall be enforced in Punishment
of Labourers, in_the Form following, that is to say;
that the Lords of ‘Towns may take and imprison them
by fifieen Days, if they wil{ not justify themselves ;
and then 1o send them to the next Ganl, there 10 abide
till lhcg will justify them, by the Form of the Statuie :
And that the Sheriff, Jayler, nor other Minister shall
not let them 10 Mainprise nor Bail, and if he do, he
shall pay to the King, "T'en Pound, and to the Pany an
Hundred Shillings : nor that the Sheriff, Jailor, nor
wther Minister shall take no Fee nor Porterage of Prison,
nor at his entering, nor at his going out, upon the same
Pain.  And that as well Carpeaters and Masons be
comprised in this Ordinance, as all other Labourers, Ser-
vants, and Artificers ; and that the Carpenters and

v
soient acordantz a lestandard nfe Seign’ le Roi; et
contiegne le quarter oyt bussels p lestandard, & nient
plus; & soit chescune mesure de ble rase saunz
comble, sauvez les rentes & fermes des Seign's queles
soient mesures p tiele mesure come eles soleient avant
ces heures; et facent les p'veours le Roi, ma Dame la
Roine & touz aufs lour p'veances p mesmes les me-
sures rases & en mesme la maHe: & a totes les foitz
§ mestier fra le Roi assignera Preins Justices en ches-
chune Countee, denquere & doier & Pminer &' les
pointz susditz, & de faire s' ce due punissement,
selonc chescuny tspas, sibien a la suite de ptie come a
la suite le Roi ; issint totesfoitz § tote manle des fran-
chises soient sauvez as Seign's en toutz pointz: les
queles choses le Roi voet { soient criez en chescune
Countee, deinz franchise & dehors entre cy & la Pasch
Pschein avenir, au fin qeles soient gardez & tenuz en
toutz pointz; & § les dites gardeins de la pees en-
quergent & punissent touz ceux qils tro¥ont qa@um
fait contre le dit estatut, ap’s la dite pclamacion faite.
Et soit aussint meisme la peclamacion faite en Citees,
Burghs, & villes enfranchez, § les ditz articles ysoit
tenuz et gardez en touz pointz, s’ les peines conte-
nues en lestatut fait lan du regne nie £' le Roi vint
et oytisme, touchant la Citee de Londres, & au¥s Citees
& Burghs du Roialme ; & sils ne gardent les ditz ar-
ticles, le Roi en lour defaute ferra mettre meisme lesta-
tut fait de meismes les peines en execucion contre eux.

Item acorde est contre la fauxine des Jurrours §
chescun home contre qi ils passent puisse avoir lat.
teint, sibicn en plee Reale come psoncle; & § lateint
soit g'nte as povres qi voillent affier qils nont riens
de %ent fai{\c fin sauve lour contenance saunz fin, &
as touz auts p eise fin,

Item §j en chescun ples dount lenqueste ou lassise
passe si aucun des pries voudra suir Vs ascuns des
Jurre's qil ad pris de son adVser ou de lui, p* dire
son vendit, soit oy ; & cit sa pleinte meintenant p bille
devant les Justices devant queux ils jurrerunt, & §
le jurrour soit mis a respoundre saunz nul delai; & sils
pledent au paiis, § enqueste soit pris maintenant @ et si
nul hime autre i 1;1‘ pic vodra suyr p' le Roi Vs
le jurrour, svit oy & tmine come dissus est dit; et si
le jurrs’ soit aueint a swite dautre § la prie & face fin,
i la pric ;S seust ¢it la moite du fin; et § les pries au
plee recoPent lour dJamages p taxacion de lenquest,
& @ le Jurro! issint atteint it la prisone dun an quel
emprisonement le Roi g'nte § ne soit pdone p' nul
fin. Et s la ptic voudra suvier p brief devant auts
Justices cit 52 suyte, en la forme avantdite.

Acorde est en ceste sent plement § lestatut des
laborers auncienement fait estoise en touz pointz ; for.
spris la penance pecumiere quel desore est acorde §
les laborers ne soient pas punitz p fins & raunceons ;
& est assentuz § le dit estatut soit efforce en punisse-
ment des laborers en forme § sensuyt; i les Seign's
des villes les puissent fv’ndrc,& emprisoner p quinze
jours, sils ne se wvoillent justicer, & adonges les
maunder au Pscheine gavle illovges a demorer tanq,
ils sc woillent justiver p forme de lestatur; Ev § le
viscont Guoler nautre wminisire ne Jui lesse 2 nulle
mainprise nen buille et sit face qil paie au Roi x. i, &
ala pic C.s. ne q le visconte Gaoler nautre ministre
ne pigne nul fee ne |mr'i-.15c du prison ne a son en.
tree neason issir ' mesme la peine.  Fr qen ceste
ordinance soient comprise:. sibicn Carpenters & Maceons,
come touz auts laborers Svantz & artificers; & §
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les Carpenters & Maceons Pignent desore salarie p la
jo'neie, et nemic p simaigne nen autre make; et §
les chicfs mestres des Carpenters & Maceons Pignent
le jo' iiijd. & les aufs ij. ou jj. d. solonc ce gils
vaillent : et § totes alliances & covignes des Maceons

Masons take from henceforth Wages by the Day, and not
by the Week, nor in other Manner ; and that the
:gi:f Masters of Carpenters and Masons take Four-
pence by the Day, and the other Three-pence or Two-
pence according as they he worth: And that all
Alliances and Covines of Masons and Carpenters, and
e 7

& Carp , & greg (“.' ordi el
& Sementz entre eux faites ou affaires, soient desore
snientiz & anullez de tout : Issint § chescun Maceon
& Carpenter de quel condicion qil soit, soit arte, p
son Mestre a qi il sert, de faire chescun oPaigne §a
lui appent affaire, ov de fraunche pere ou de grosse
pere, et aussint chescun C:.rpen? en son degre; mes
bien lise a chescun Seign' & autre de bargainer &
covenancer de lour oPaignes en grosse ou tiels laho-
rers & artificers q'nt leur plerra issint qils pfo'nent
tielz ofaignes bien & loialment, selonc les bargaine

. & covenant ove eux ent faitz,

Item des laborers & artificers qi salloignent hors
de 1o’ Bvices en autre ville ou en autre Countee, §
la ptic ¢it sa_suite devant Justices, & § le visconte lui
Pigne au P jour come est contenu en lestatut, il
soit trove, & face de lui execucion come dessus est
dit; et sil reto'n® qil nest mie trove eit lexigende au
PR jour, & ce suy tang, il soit utlaic; & afs la utla.
garie soit brief de mesmes les Justices mande a qe-
cong, visconte Dengle?re q la ptie vodra suir de lui
Pndre, & lui mander au visconte du Countee ou il
est utlae; et g'ntil Bra illoeqes mesne, «it illoeges la
prison tang, il se voet justicer, & it fait gree a la
ptie ; Et nientmeins p’ sa fauxine soit ars en le frount
dune fer fait & fo'me au mafle de la tre F, en signe
de Fauxine & la ptic greve le vodra suyer; mes soit
celle penance de larson mis en respit tang, tl. Seint Mi-
chel Plschein avenir, & adonques ne soit mie execute
sil ne soit p avis des Justices, & demoerge le fer en la

garde du viscont. Et § viscont & chescun Baillif de

franchise soit entendant au pleintif de mettre ceste
ordinance en execucion s la peine avantdit: et g nul
laborer nartificer ne Pigne nulle de lower le
jo' de festes.

Item § s nul laborer Yvant ou artificer salloigre
aascun Citee ou Burgh, & la ptie pleintif veigne au
Meire & Baillifs & demande la 1iPee de son Bvant,
qils lui facent Ja 1ifee sanz delay; & sils le refusent
de Faire, ¢it le pleintif ea suite devers les Maire & Bai-
liffs devant les Justices de laborers; et si de ce soient
atteintz paient au Roi x. li. & a la ptie C. s,

Item, come la ce se eit pleint des Eschetours,
queux p colour de lour office ont seisiz plusours tres
& rtenementz come forfaites au Roi p' treson s'mys
en psones mortes, § unis ne furent atteintes en lour
vies; le Roi enad bon regard: Mes porce qil & ses
peenitours ont este seisiez des forfait'es de guerre de
tout temps, le Roi ne se voet ouster de tiel droit,
dont il trova sa Corone seisie, & cel droit voct conti-
nuer de tieux forfait'es escheves en son temps & en
temps son piere, en la mafie come ad este usee ; nient-
mains de sa gice especiale il voet & glunte § de
tieux forfaites escheues en temps son ael & touz ses
pgenita’s pdevant a pluistost qenquest ent Sra reto'ne
en Chancelleric p Eschetour ou autre qi poair ad
denquere, § le tenant ne soit pas ouste de sa posses-
sion, mes soit garny p Scire faZ destre au Zrein jour
de respoundre a cel Scire _Elt‘.' sil voudra: Ft si nulle
ticle forfait'e soit ore, ou ra seise de cel temps, §la
main le Roient soit ouste: Issint totes voies gen touz
autres cas de forfai'e de treson des psones moriz

greg , Chapters, Ordinances and Oaths betwixt
them made, or to be made, shall be from henceforth void

-and whoI(I:yaannulled : so that every Mason and Carpenter

of what Condition that he be, shall be compelled by his
Master to whom he gerveth, to do every Work that to
him pertaineth to do, or of free Stone, or of rough Stone;
and also every Carpenter in his Degree; but it shall
be lawful to every Lord or other, to make Bargain or
Covenant of their Work in Gross, with such Labowters
and Artificers when please them, so that they perform
such Works well and lawlully according to the Bargain
or Covenant with them thereof made.

2]

ITEM, of Labourers and Artificers that absent them
out of their Services in another Town, or another County,
the Party shall have the Suit before the Justices, and
that the Sheriff take him at the first Day,. as is con-
tained in the Statute, if he be found, and do of him Exe-
cution as afore is said ; and if he return, that he is not
found, he shall have an Exigend at the first Day, and
the same pursue till he be outlawed, and after the Out-
lawry a Writ of the same Justices shall. be sent to
every Sheriff of England, that the Party will sue, to
take him, and to send him to the Sherf of the County
where he is outlawed ; and when he shall be there
brought, he shall have there Imprisonment, till he will
justity himself, and have made gree to the Party ; and
nevertheless for the Falsity he shall be bumt in the
Forehead, with an Iron mage and formed to this Letter
F. in Token of Falsity, if the Party grieved the same
will sue ; but this Pain of Burning shall be put in
respite till Saint Michael next ensuing, and then not
exccuted, unless it be by the Advice of the Justices;
and the Iron shall abide in the Custody of the Sheriff,
And that the Sheriff [and some Bailiff of the * ] Franchise
be attending to the Plaintiff, to put this Ordinance in
Execution, upon the Pain aforesaid : And that no
Labourer, [Servant,'] nor Artificer shall take no Man-
ner of Wages the festival Days,

ITEM, Ifany Labourer, Servant, or Antificer, absent
himself in any City or Bumufgh. and the Party Plain-
tiff come to the Mayor and Bailiffs, and require Delivery
of his Servant, they shall make him Delivery without
Delay ; and if they refuse to do the same, the Party
shail have his Suit against the Mayor and Bailiffs before
the Justices of Labourers; and if they be thereof
atrainted, they shall pay to the King Ten Pounds, and
to the Party One hundred Shillings.

ITEM, Whereas the Ci have complained
them of Escheators, which by Colour of their Office
have seised divers Lands and Tenements as forfeit to
the King for Treason surmised in dead Persons, which
were never attainted of Treason in their Lives ; the King
thereof hath good Regard ; but because he and his Pro-
genitors have been seised of the Forfeitures of Wars of
all Times, the King will not exclude himself of such
Right, whereof he found his Crown seised, and will
continue his Right of such Forfeitures fallen in his
Time, and in the Time of his Father, in the Manner as
hath been used : Nevertheless, of his special Grace he
will and granteth, That of such Forfeitures fallen in the
Time of Eia Grandfather, and all his Progenitors before,
as soon 3s an Inquest shall be thereol returned in the
Chancery by the Escheators, or other which have Power
to inquire, that the Tenant shall not be put out of his
Possession, but shall be warned by Scire facias, to be
at a certain Day to answer 10 [his'] Scire facias, if he
will : And if any such Forfeiture be now, or shall
be seised of the same Time, that the King's Hand
shall be out thereof: So always, that in all other
Cases of Forfeiture for Treason of de:d Persons

* rvery Bailiff of * Not in Original, 1 that M§. Tr. 2.
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not attainted or judged in their Lives, their Heirs, nor
their Land Tenants shall not be impeached nor chal-
lenged ; nor of any other Forfeiture, except the For-
feitares in old Time judged afier the Death of the
Persons, by Presentment in Eyre, or in the King's Bench,
as of Felons of themselves and other.

ITEM, Tt is accorded, That every Escheator shall
take his Inquests of his Office of good People and
lawful, whi:L be sufficiently inherited and of good
Fame, and of the same County wherc the Inquiry shall
be ; and that the Inquests so taken be indented betwixt
the Escheators and the Jurors; and if it be otherwise
done, that such Inquests be holden for void : And the
King will, that such Inquests be taken in good Towns
openly, and not privily.

I'TEM, It is accorded, That where Lands or Tene-
ments be scised into the King’s Hand by Office of the

XVv.
Alienations
made by the
Tenants of
K.HenrylllL

iy ing that the King's Tenant made
thereof Alicnation without the King's Licence, or thar
the King's Tenant by Knights Service died seised of the
Lands and Tenements aforesaid in his Demesne as of
Fee, and his Heir within Age; and after the Cause
certified into the Chancery, and he whose Lands be
seised come into the Chancery, and will traverse the
Office, which was first taken by the King's Command-
ment, [and '] that the said Lands be not seisable ; he
shall be thereto received, and the Process shall be sent
into the King’s Bench [to try according to the Law,']
and further to do Right.

ITEM, It is accorded, That the Alienations of Lands
and Tenements inade by People which did hold of King
Henry, great Grandfather to the King that now is, or
of ather Kings before him, to hold of themselves, that

nient atteintz ne juggez en lo' vies, ne soient pas lo'
heires ne lour Pre tenantz empeschez ne chalengez ;
ne de nulle autre forfait'e forsprises les forfait'es aun.
cienement ajuggez aP’s Ja mort des psones p Psente-
mentz en Eyre ou en Baunk le Roi, come des felons
de soi & autres.

Item accorde est, § chescun Eschetour Pigne ses en-
questes de son office des bones gentz & loialx, § soient
enheritez soufficealment & de bone fame, & de mesme
le Countee ou lenquerre se ferra; & § les enquestes
issint prises soient endentez entre les Escheto’s & les
jurro's, et si autrement soit fait § tieles enquestes soient
tenuz p' nulles: & le Roi voet § tieles enquestes soient
prises en bones villes, o¥tement & nemic en prive.

Item acorde est, § ou tres ou teiitz soient scisiz
en la main le Roi p office descheto’, contenant §
le tenant le Roi en fist alienacion sanz conge le
Roi, ou § le tenant le Roi p Bvice de Chivaler mo-
rust seisi des Pres & tefitz avantditz en son demesne
come de fee, & son heir deinz age, & puis la cause
&ific en la Chauncellerie & cellvi qi Pres sont seisitz,
viegne en Chauncellerie, & voet t'nverser loffice §
fut primes pris p mandement du Roi, § les dites Pres
ne soient mie seisables, soit [il 1 ceo receu, & soit le
pees mande en Banc le Roi a trier, & outf faire droit.']

Item acorde est, § les alienacions des Pres & teiitz
faites p gentz § tenoient du Roi Hen¥, Besael au Roi
qore est, ou des autres Rois devant lui, a tenir de cux
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the Alienations shall stand in their Force ; saving always
to our Lord the King his Prerogative of the Time of
his Grandfather, his Father, and of his own Time.

ITEM, It is accorded, That the Plea of Nonclaim of
Fines, which from henceforth be to be levied, shall
not be taken nor holden for any Bar in Time to come.

ITEM, It is accorded, That all the Merchants, as
well Aliens as Denizens, may come into Ireland with
their Merchandises, and from thence freely to return
with their Merchandises and Viftuals without Fine or
Ransom to be taken of them ; saving always to the King
his antient Customs and other Duties. E

ITEM, That the People of England, as well Reli-
gious as other, which za\re their Heritage and Pos-
sessions in Ircland, may bring their Corn, Beasts, and
Vi€luals to the said Land of Ireland, and from thence
to recarry their Goods and Merchandises into England,
frecly without Impeachment, paying their Customs and
[their Devoirs'] to the King.

ITEM, Because that Merchants, Aliens, and Deni.
zens, by an evil Custom risen of late, have been cun-
strained 1o pay Custom and Swubsidy for their Canvas,
with which their Wools Le packed; Tt is accorded,
‘That such Canvas with their Corners shall from hence-
forth be allowed to them without paying Custom or
Subsidy for the same.

ITEM, It is accorded, That the Passage of Corn
shall be defended in all the P'arts of England, so that
none have Licence nor Warrant to pass with such Corn
in anywise, unless it be to Calais or Gascoign, or to
other special Places, which it behoveth that the King [do
to be warned *] of the Corn of England, and that at his
own Ordinance (*).

ITEM, Whereas in the larliament late made upon
the Ordinance of the Staple in England, it wzs ordained
that Merchants Aliens should [bring *] Wools and other
Merchandises of the Staple over the Sea, and that no
Merchant Denizen should make Passage of them ; and
alter by the Assent of the King and of his Council for
certain Enchesons, Passage was granted of the said

* Omit this wond. *to be tried MS, Tr, 2.

¥ srher Duties * cawse 1o be furniched
¢ and licence * carry

§ les alienacions estoisent en lour force ;
sauvand totesfoitz a nfe Seign’ le Roi sa Progative,
du temps son ael, son picre, & de son temps demesne.

Item est acorde, § plee de noun claiym des fins, §
sont [desore'] a lever, ne soit pris ne tenuz p' baare,
en temps avenir,
 Item acorde est, § touz marchantz sibien aliens
come denzeins puissent venir en Irlande ove lour mar.
chandises & dilloeqes retourncr Fnchement, ove I
marchandises & vitailles, saunz fin ou raunceon Padre
de eux; sauve totesfoitz au Roi ses auncienes cus-
tumes & aut’s devoirs.

ltem, § gentz Dtnslc?re sibien Religiouses come
autres, qont lour heritages & possessions en Irlande,

issent mener lo" bledz bestes & vitailles a la dite
‘re Dirland, & dilloeqes remener lour biens & mar.
chandises en Engl:?r:. franchement & saunz empesche-
ment ; paiant lour custumes & auls devoirs au Roi.

Item porce § les Marchantz aliens & denzeins p
une malveise custume leve de novel ont este con.
streimtz de paier custume & subside p' o' canevace
deinz quel 10" leines sont packes; Acorde est § tieu
canevace ensemblement ove lo" corners o' soient
desore alloues, sanz ent paier custume ou subside,

ltem acorde est 5 passage des bledz soit defendu
en touz les Portz Dengletre, sig, nulle cit congic ne
garaunt de passer delx bledz en nulle marle, sil ne
soit a Calays & Gascoign, ou as auls licux especiales,
queux il covient § le Roi face garnir des bledz Den-
3I='?re. & ce a sa ppre ordinance & congie,

Item come en une plement nadgairs fait, sur lordi.
nance de lestaple en EngleTrre, estoit ordine i Mar-
chantz aliens duissent mesner leines & les auts mar-
chandises de lestaple outre meer, & { nulle Marchant
denzein les duisse passer; Er &uis, p assent du Roi

N

& de son conscil p aucunes Cteines enchesons fuist

* Writtten on an Erssure. * Interlined on the Roll,

Date Filed: 06/21/2018

A.D.1360-1.

M.g.

Entry ID: 6178985

Add. 110



Case: 17-2202 Document: 00117305304 Page: 151  Date Filed: 06/21/2018  Entry ID: 6178985
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gnte passage des dites marchandises as denzeins, &

Merchandises [of '] Denizens, and thercupon Proclama-
¢ ce gclamadion fait, & de a les o8 tion made and sent to the Customers [to ] divers Ponts,
e portz de len socii paser, tung, 2 un Bein | 1O NETISR P ST 00 RIS G
temps, paiant le custume & subside come aliens; Et | Merchants Denisens doubteth them to be impeached in
porce § les dites handes d sed destre | Time to come for their Merchandises, which they have
empeschez en temps avenir, p' lour marchandises qils so passed by virtue of sucli Grant and Proclamation,
ont issint passez p de tel glunt & pelamacion, forasmuch “I they were “:dcf out huf the Parliarncr;lt;
p 2 & 3 s the King, willing to provide for their Surety in this
porce gils cHDien fjiee Boty du plemu'u, fe I?m Behalf, hath ratified and confirmed in this present Par-
voillant p'voier p' lour seurte en celle piic ad ratifie | Jiament the Passage that they have made of Wools, and
& conferme en ceste Psent pil)emrnt les passages qils o; their ;')lheé Merthandis;s tnl the Parts I:reyond d:h.e Sea,
ont fait des leines & 1o’ auts marchandises as pties after the Grant and Proclamation aforesaid ; and
aikre , puis les gunt & pclamacion avandites ; %r;nlricth to thiem uu:ﬁl I‘as::p;; from henlce!'ortl': l:;ilhl?m
& les ghunte autiel passage desore saunz chalange ou i S e CasegRlaloti ol S0 el L
P i = pay the said Custom and Subsidy till St. Michael next
empeschement de nully ; issint totesfoitz qils paient | coming, (*) as they have payed before this Time afier
les dites custume & subside tang, al Seint Michel that the said Subsidy was granted.
Pechein avenir, & de mesmes la feste tanqg, al Seint rhl'l‘EM, !tpia :tcordec}’ ifl'il lh]; 'ert.iﬂll I’ar!iamelnr, . XXIL
: ils ont paiez avant ces ‘That every Person which findeth a Faulcon, T'erceler, Ht2r
hwmhrwhel [::qui!h; :: ‘:;t“:u;i.:n: clstoi:ng'me e 1':“«’] o:d n;m, ) orlotl;’er [Hawk"‘_'] that is lost of Eimx &)
2 gy their Lord, that presently he bring the same to the carried to the
Item ordine est en cest plement § quecong, psone Sheriff of :he County, and that the Sheriff make I'ro- sr:.?n', §
§ troeve Faucon, Paclet lanere ou laflet austoure | clamation in all the good Towns in the County, that he Proclamation.
ou autre Faucoun, § soit pdu de lo' Seign’, § main- hath such a Hawk in his Custc}dy H and if the Lord The Qwner
tenant il lapporte au viscount du Countee, & § le vis- which last the same, or any of his People come to shall have the
conte face pclamacion en toutes les bon‘ea willes: du E}_nzllcnge‘ it, and proveth reasonably .lhar the same is Hawk:
" Z < ei s le Seign" is Lord's, lq him pay for the .Cos.s, and have the .
Countee il ad un tiel Faucoun en garde ; ef si le Seign Hawk ; and if none come within Four Months to oroahis
qile pdi, ou aucun des soens, viegne p' lui chalanger | challenge it, that then the Sheriff have the Hawk, Defuult the
& proeve resonablement § ce est a son Seign', paie making gl:grtﬁ him that did take him, iffhe beasimple
’ ustages & it le Faucon; & si nully viegne Man ; and if he be a Gentleman, and of Estate to have or the Finder
56:?': uft:: Mois o lui chalenger M:ﬂ gnl e | the Hawk, that then the Sheriff redeliver to him the ke
b i d:l % Pasios l;m.nlgm ag:tiluci' e ]3':&“ Ha:k, It]a.king of him reasonable Costs for the Time A,
yiseon s " : A » | he had him in his Custody : And if any Man take such Punishment
uil soit simples home ; et sil soit gentils hame destat Hawk, and the same conceal from the Lord whose 2‘:"{:'"8"
davoir Faucoun, § le visconte rebaille al lui le dit Fau- it was, or from his Faulconers, or wh er taketh [ ow2 i
coun, pnant de lui resonables coustages p' le temps | him from the Lord, and thereof be attainted, shall have Imprison-
qil lavoit €n garde: & si null eit pris tiel Faucoun, & | prprecnment of Two Years, and '°:‘:‘;°c:'::;&°’:"'a';° et
le concele du Seign' a qui il estoit, ou a ses Fauconers, | if he have whereof, and if not, he shall the longer abide
ou qi § lemporte du Seign’, & de ce soit atteint, cit in Prison.
Ia prison de deux anns, & rend au Seign’ le pris du ' to MS. Tr. 3. Vin MS. Tr.2.
Faucoun issint concele ou emporte, sil eit de quoi; et 1 and I'rontI'; same feste til to Seynt Migl;l then next
. : : . ensuyin L 2. « Gohawi
i noun, it pluis longe demoeure en prison. ,,_,‘ 7?:&‘? ?:':f:‘:"';:':, ff;:f"" ot A Faicid
tea, aw| o I v
Anno 35° EDWARDI, III. A.D. 1360-1.
Didinacio facta de Allece,
AN Orpivance or Herrinc.*
Ex magno Ret. Stat. in Turr. Lond. w. 13, d.
DWARD p la g'ce de Dieu Roi Dmglc‘r’n, (')THOUGH that late at the Procurement of some  Ser Stante
Seign' Dirlande & Daquitaigne, a touz ceux as doing Us and our Council to understand, that be. Esl’;ﬁ:; .:ﬂ.

queux cestes Ires vendront, saluz.  Coment § nad-

a pecurement dascuns fesantz entendre a nous
& nie conseil § p cause § les hostes de nfe ville de
g'nd Jernemuth, qi herbgent les Peschours venaniz
illoeds od lour harang en temps de feirc, ne voleient
soeflrir les ditz Pescheours vendre lo' harang ne mel-
ler de la vente dicelle einz le vendent a lour volentee
demesne, si chier come ils voleint, & donerent as
Pescheours ce § lo' plust si § les Pescheours se retre-
herent de venir illoeqes, & le harang feust mys a plus

cause that the Hosts of our Town of Great Yarmouth,
which lodge the Fishers coming there with their Herring,
in the Time of the Fair, will not suffer the said Fishers
to sell their Herrings, nor to meddle with the Sale of the
same, but sell them at their own Will as dear as they
will, and give the Fishers that (') pleaseth them, so that
the Fishers do withdraw themselves to come there, and
the Herring was sct at a greater Dearth than it was

| Edward by the Grace of God, KNing of England, Lerd of frelanid,
and Acquitain, to alf to swbem these Letters chall come, Grerting.

* that M$. Tr. 2.

# These Titles are from the Printed Copies and Translutions : No Title appears on the Statute Holl.—This Ordinance is entered

on the Back of Membrane next following that on which is entered the Duplicate of the ' Ordinacio de Pisce salito de Dlukeney,’

31 Edw. 111 Statute 3 ; ante page 355.
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III. Third Draft by Jefferson

[Before 13 June 1776]

A Bill* for new-modelling the form of Government and for es-
tablishing® the Fundamental principles thereof in future.
Whereas George Guelf king of Great Britain
and Ireland and Elector of Hanover, heretofore entrusted with the
exercise of the kingly office in this government hath endeavored
to pervert the same into a detestable and insupportable tyranny;
by putting his negative on laws the most wholesome & necessary
for ye. public good;
by denying to his governors permission to pass laws of immediate
& pressing importance, unless suspended in their operation for
his (con) assent, and, when so suspended, neglecting to attend
to them for many years;
by refusing to pass certain other laws, unless the persons to be
benefited by them would relinquish the inestimable right of
representation in the legislature
by dissolving legislative assemblies repeatedly and continually for
opposing with manly firmness his invasions on the rights of the
people;
when dissolved, by refusing to call others for a long space of time,
thereby leaving the political system without any legislative head;
by endeavoring to prevent the population of our country, & for
that purpose obstructing® the laws for the naturalization of
foreigners & raising the conditions of new appropriations® of
lands;
by keeping among us,! in times of peace, standing armies & ships
of war;
by affecting® to render the military independent of & superior to
the civil power;
by combining with others to subject us to a foreign jurisdiction,
giving his assent to their pretended acts of legislation
for quartering large bodies of troops among us;
for cutting off our trade with all parts of the world;
for imposing taxes on us without our consent;
for depriving us of the benefits of trial by jury;
for transporting us beyond seas to be tried for pretended
offences; and
for suspending our own legislatures & declaring themselves
invested with power to legislate for us in all cases what-
soever;

{3561
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by plundering our seas, ravaging our coasts, burning our towns
and destroying the lives of our people;

by inciting insurrections of our fellow subjects with the allure-
ments of forfeiture & confiscation

by prompting our negroes to rise in arms among us; those very
negroes whom (he hath from time to time) by an inhuman use
of his negative he hath refused us permission to exclude by law

by endeavoring to bring on the inhabitants of our frontiers the
merciless Indian savages, whose known rule of warfare is an
undistinguished destruction of all ages, sexes, & conditions of
existence; :

by transporting at this time a large army of foreign mercenaries
to compleat* the works of death, desolation, & tyranny already
begun with circumstances® of cruelty & perfidy so unworthy the
head of a civilized nation;

by answering our repeated petitions for redress with a repetition
of injuries;

and finally by abandoning the helm of government and declaring
us out of his allegiance & protection;

by which several acts of misrule the said George

Guelf has forfeited the kingly office and has rendered it necessary

for the preservation of the people that he should be immediately

deposed from the same, and divested of all it’s privileges, powers,

& prerogatives:

And forasmuch as the public liberty may be more certainly
secured by abolishing an office which all experience hath shewn
to be inveterately inimical thereto (in which) and it will thereupon
become further necessary to re-establish such antient principles as
are friendly to the rights of the people and to declare certain others
which may co-operate with and fortify the same in future.

Be it therefore enacted by the authority of the people that the
said George Guelf be, and he hereby is deposed
from the kingly office within this government and absolutely di-
vested of all it’s rights, powers and prerogatives; and that he and
his descendants and all persons claiming® by or through him, and
all other persons whatsoever shall be & for ever remain® incapable
of? the same; and that the said office shall henceforth cease® and
never more either in name or substance be re-established within this
colony.?

And be it further enacted by the authority aforesaid that the
following fundamental laws and principles of government shall
henceforth be established.
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The Legislative, Executive and Judiciary offices shall be kept
for ever separate, & no person exercising the one shall be capable
of appointment to the others, or to either of them.

I. LEGISLATIVE.

Legislation shall be exercised by two separate houses, to wit a
house of Representatives and a house of Senators, which shall be
called the General Assembly of Virginia.

The sd. house of Representatives shall be composed of persons
chosen by the people annually on the [1’st day of October]® and
shall meet in General assembly on the [15’th day of November]
following, and so from time to time on their own adjournments, or
at any other time when summoned by the Administrator and (¢0)
shall continue sitting so long as they shall think the publick service
requires.

Vacancies in the said house by death or disqualification shall be
filled by the electors under a warrant from the Speaker of the said
house.

All male persons of full age and sane mind having a freehold
estate in [one fourth of an acre] of land in any town, or in [25] acres
of land in the country, and all persons resident in the colony who
shall have paid scot and lot to government the last [two years] shall
have right to give their vote in the election of their respective repre-
sentatives. and every person so qualified to elect shall be capable
of being elected, provided he shall have given no bribe either di-
rectly or indirectly to any elector, and shall take an oath of fidelity
to the state and of duty in his office, before he enters on the exercise
thereof. during his continuance in the said office he shall hold no
public pension nor post of profit, either himself, or by another for
his use.

The number of representatives for each county or borough shall
be so proportioned to the number of it’s qualified electors that the
whole number of representatives shall not exceed [300] nor be less
than [125.] for the present there shall be one representative for
every [ 1 qualified electors in each county or borough: but
whenever this or any future proportion shall be likely to exceed or
fall short of the limits beforementioned, it shall be again adjusted
by the house of representatives.

The house of Representatives when met shall be free to act ac-
cording to their own judgment(s) and conscience.

The Senate shall consist of not less than [15] nor more than [50]
members who shall be appointed by the house of Representatives.

[358]
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one third of them shall be removed out of office by lot at the end of
the first [three] years and their places be supplied by a new appoint-
ment; one other third shall be removed by lot in like manner at the
end of the second [three] years and their places be supplied by a
new appointment; after which one third shall be removed annually
at the end of every [three] years according to seniority. when once
removed, they shall be for ever incapable of being re-appointed to
that house. their qualifications shall be an oath of fidelity to the
state, and of duty in their office, the being [31] years of age at the
least, and the having given no bribe directly or indirectly to obtain
their appointment. while in the Senatorial office they shall be in-
capable of holding any public pension or post of profit either them-
selves, or by others for their use.

The judges of the General court and of the High court of Chan-
cery shall have session and deliberative voice, but not suffrage in
the house of Senators.

The Senate and the house of representatives shall each of them
have power to originate and amend bills; save only that bills for
levying money (bills) shall be originated and amended by the repre-
sentatives only: the assent of both houses shall be requisite to pass
a law.

The General assembly shall have no power to pass any law in-
flicting death for any crime, excepting murder, & (such) those of-
fences in the military service for which they shall think punishment
by death absolutely necessary: and all capital punishments in other
cases are hereby abolished. nor shall they have power to prescribe
torture in any case whatever: nor shall there be power any where to
pardon crimes or to remit fines or punishments: nor shall any law
for levying money be in force longer than [ten years.] from the time
of it’s commencement.

[Two thirds] of the members of either house shall be a Quorum
to proceed to business.

II. EXECUTIVE.

The executive powers shall be exercised in manner following.

One person to be called the [Administrator] shall be annually ap-
pointed by the house of Representatives on the second day of their
first session, who after having acted [one] year shall be incapable of
being again appointed to that office until he shall have been out of
the same [three] years.

Under him shall be appointed by the same house and at the same
time a Deputy Administrator to assist his principal in the discharge

[ 359}
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of his office, and to succeed, in case of his death before the year shall
have expired, to the whole powers thereof during the residue of the
year.

The Administrator shall possess the powers formerly held by the
king: save only that, he shall be bound by acts of legislature tho’
not expressly named;

he shall have no negative on the bills of the Legislature;

he shall be liable to action, tho’ not to personal restraint for pri-

vate duties or wrongs;

he shall not possess the prerogatives

of dissolving, proroguing or adjourning either house of As-
sembly; ‘
of declaring war or concluding peace;
of issuing letters of marque or reprisal;
of raising or introducing armed forces, building armed ves-
sels, forts, or strong holds;
of coining monies or regulating their value;
of regulating weights and measures;
of erecting courts, offices, boroughs, corporations, fairs, mar-
kets, ports, beacons, lighthouses, seamarks.
of laying embargoes, or prohibiting the exportation of any
commodity for a longer space than [40] days.
of retaining or recalling a member of the state but by legal
process pro delicto vel contractu.
of making denizens;
(of pardoning crimes, or remitting fines or punishments;)*
of creating dignities or granting rights of precedence.
but these powers shall be exercised by the legislature alone. and
excepting also those powers which by these fundamentals are given
to others, or abolished.

A Privy council shall be annually appointed by the house of rep-
resentatives, whose duty it shall be to give advice to the Adminis-
trator when called on by him. with them the Deputy Administrator
shall have session and suffrage.

Delegates to represent this colony in the American Congress
shall be appointed when necessary by the house of Representatives.
after serving [one] year in that office they shall not be capable of
being re-appointed to the same during an interval of [one] year.

a Treasurer shall be appointed by the house of Representatives
who shall issue no money but by authority of both houses.

an Attorney general shall be appointed by the house of Repre-

Genl. gentatives.
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High-sheriffs and Coroners of counties shall be annually elected High
by those qualified to vote for representatives: and no person who sheriffs &c.
shall have served as highsheriff [one] year shall be capable of being
re-elected to the said office in the same county till he shall have
been out of office [five] years.

All other Officers civil and military shall be appointed by the Ad- f)tgf;rs
ministrator; but such appointment shall be subject to the negative |
of the Privy council, saving however to the Legislature a power of
transferring to any other persons the appointment of such officers
or of any of them.

III. JUDICIARY.

The Judiciary powers shall be exercised
First by County courts and other inferior jurisdictions:
Secondly by a General court & a High court of Chancery:
Thirdly by a Court of Appeals.

The judges of the County courts and other inferior jurisdictions County
shall be appointed by the Administrator, subject to the negative of €ourts &e.
the privy council. they shall not be fewer than [five] in number.
their jurisdiction shall be defined from time to time by the legisla-
ture: and they shall be removeable for misbehavior by the court of
Appeals.

The Judges of the General court and of the High court of Chan- Genl. Court
cery shall be appointed by the Administrator and Privy council. ;‘?dcﬁ;ﬁef;:
if kept united they shall be [5] in number, if separate, there shall
be [5] for the General court & [3] for the High court of Chancery.
the appointment shall be made from the faculty of the law, and of
such persons of that faculty as shall have actually exercised the
same at the bar of some court or courts of record within this colony
for [seven] years. they shall hold their commissions during good
behavior, for breach of which they shall be removeable by the court
of Appeals. their jurisdiction shall be defined from time to time by
the Legislature.

The Court of Appeals shall consist of not less than [7] nor more Court of
than [11] members, to be appointed by the house of Representa- Appeals.
tives: they shall hold their offices during good behavior, for breach
of which they shall be removeable® by an act of the legislature only.
their jurisdiction shall be to determine finally all causes removed
before them from the General court or High court of Chancery on
suggestion of error: to remove judges of the General court or High
court of Chancery, or of the County courts or other inferior juris-
dictions for misbehavior: [to try impeachments against high of-
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fenders lodged before them by the house of representatives for such
crimes as shall hereafter be precisely defined by the Legislature,
and for the punishment of which the said legislature shall have
previously prescribed certain and determinate pains.] in this court
the judges of the General court and High court of Chancery shall
have session and deliberative voice, but no suffrage.

All facts in causes, whether of Chancery, Common, Ecclesi-
astical, or Marine law, shall be tried by a jury upon evidence given
vivé voce, in open court: but where witnesses are out of the colony
or unable to attend through sickness or other invincible necessity,
their depositions may be submitted to the credit of the jury.

All Fines and Amercements shall be assessed, & Terms of im-
prisonment for Contempts & Misdemeanors shall be fixed by the
verdict of a jury.

All Process Original & Judicial shall run in the name of the court
from which it issues.

Two thirds of the members of the General court, High court of
Chancery, or Court of Appeals shall be a Quorum to proceed to busi-
ness.

IV. RIGHTS PRIVATE AND PUBLIC.

Unappropriated or Forfeited lands shall be appropriated by the
Administrator with the consent of the Privy council.

Every person of full age neither owning nor having owned [50]
acres of land, shall be entitled to an appropriation of [50] acres or
to so much as shall make up what he owns or has owned [50] acres
in full and absolute dominion, and no other person shall be capable
of taking an appropriation.

Lands heretofore holden (in fee) of the crown in feesimple, and
those hereafter to be appropriated shall be holden in full and abso-
lute dominion, of no superior whatever.

No lands shall be appropriated until purchased of the Indian
native proprietors; nor shall any purchases be made of them but on
behalf of the public, by authority of acts of the General assembly
to be passed for every purchase specially.

The territories contained within the charters erecting the colonies
of Maryland Pennsylvania, North and South Carolina, are hereby
ceded, released, & for ever confirmed to the people of those colonies
respectively, with all the rights of property, jurisdiction and gov-
ernment and all other rights whatsoever which might at any time
heretofore have been claimed by this colony. the Western and
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Northern extent of this country shall in all other respects stand as
fixed by the charter of

until by act of the Legisla-
ture one or more territories shall be laid off Westward of the Alle-
ghaney mountains for new colonies, which colonies shall be estab-
lished on the same fundamental laws contained in this instrument,
and shall be free and independant of this colony and of all the world.

Descents shall go according to the laws of Gavelkind, save only
that females shall have equal rights with males.

No person hereafter coming into this country shall be held within
the same in slavery under any pretext whatever.

All persons who by their own oath or affirmation, or by other
testimony shall give satisfactory proof to any court of record in this
colony that they purpose to reside in the same [7] years at the least
and who shall subscribe the fundamental laws, shall be considered
as residents and entitled to all the rights of persons natural born.

All persons shall have full and free liberty of religious opinion;
nor shall any be compelled to frequent or maintain any religious in-
stitution.

No freeman shall be debarred the use of arms [within his own
lands or tenements]

There shall be no standing army but in time of actual war.

Printing presses shall be free, except so far as by commission of
private injury cause may be given of private action.

All Forfeitures heretofore going to the king, shall go to the state;
save only such as the legislature may hereafter abolish.

The royal claim to Wrecks, waifs, strays, treasure-trove, royal
mines, royal fish, royal birds, are declared to have been usurpations
on common right.

No Salaries or Perquisites shall be given to any officer but by
some future act of the legislature. no salaries shall be given to the
Administrator, members of the Legislative houses, judges of the
court of Appeals, judges of the County courts, or other inferior
jurisdictions, Privy counsellors, or Delegates to the American Con-
gress: but the reasonable expences of the Administrator, members
of the house of representatives, judges of the court of Appeals,
Privy counsellors, & Delegates, for subsistence while acting in the
duties of their office, may be borne by the public, if the Legislature
shall so direct.

(The Qualifications of all officers not otherwise hereby directed,
shall be an oath of fidelity to the state, and the having given no bribe
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to obtain their office) No person shall be capable of acting in any
office, Civil, Military [or Ecclesiastical] who shall have given any
bribe to obtain such office, or who shall not previously take an oath
of fidelity to the state.

None of these fundamental laws and principles of government
shall be repealed or altered, but by the personal consent of the peo-
ple on summons to meet in their respective counties on one and the
same day by an act of Legislature to be passed for every special oc-
casion: and if in such county meetings the people of two thirds of
the counties shall give their suffrage for any particular alteration
or repeal referred to them by the said act, the same shall be ac-
cordingly repealed or altered, and such repeal or alteration shall
take it’s place among these fundamentals & stand on the same foot-
ing with them, in lieu of the article repealed or altered.

The laws heretofore in force in this colony shall remain (still) in
force, except so far as they are altered by the foregoing fundamental

laws, or so far as they may be hereafter altered by acts of the Legis-
lature. ;

Dft (NN). This copy of 'TJ’s constitu-
tion was folded and docketed in correct
legislative form. At the top of the two
sheets, after it was folded, TJ endorsed
this title on his substantive law: “A Bill
for new modelling the form of govern-
ment, & for establishing the fundamen-
tal principles thereof in future.” Below
this, he added: “It is proposed that this
bill, after correction by the Convention,
shall be referred by them to the people to
be assembled in their respective counties
and that the suffrages of two thirds of
the counties shall be requisite to estab-
lish it.”

The provenance of this text is given
in & memorandum of Victor H. Paltsits
(Ford Papers, NN, 1 Feb, 1916): the
document was acquired from Cassius F.
Lee, Jr., of Alexandria, by “William Ev-
arts Benjamin, then a well-known dealer
of New York City who acted in the mat-
ter for some woman whose name is not re-
vealed.” Alexander Maitland purchased
it of Benjamin for the Lenox Library.
Shortly after this text was brought to
light in 1890, efforts were made to iden-
tify it as the copy that TJ had given to
George Wythe to convey to the Virginia
Convention (D. R. Anderson, “Jefferson
and the Va. Const.,” Amer. Hist. Rev.,
XX1[1915-1916], 751). A close compari-
son of the copy found among Wythe’s

papers at his death in 1806 and printed
with meticulous accuracy in the Rich-
mond Enquirer, 20 June 1806, clearly
establishes the identity of that copy and
the one now in the New York Public
Library, here designated as the Third
Draft (Boyd, Declaration of Independ-
ence, 1945, p. 44-5). In 1825 TJ wrote:
“I...drew a sketch or outline of a Con-
stitution, with a preamble, which I sent
to Mr. Pendleton, president of the con-
vention. . . . He informed me afterwards
by letter, that he received it on the day
on which the Committee of the whole
had reported to the House the plan they
had agreed to . ..” (TJ to Augustus B.
Woodward, 8 Apr. 1825). It has been as-
sumed that this was a mistake of memory
on TJ’s part and that he confused Pen-
dleton with Wythe (Hazelton, p. 451).
‘Wrythe reported to TJ that “the one you
put into my hands was shewn [italics
supplied]” to those chiefly engaged in
framing the Constitution (Wythe to TJ,
27 July 1776). This, together with the
significant fact that Wythe's copy re-
mained among his papers, indicates that
TJ was correct in saying he had sent a
copy to Pendleton, If so, this would tend
to confirm the supposition advanced in
the notes to the Second Draft that two
copies were sent. Wirt indicates that the
copy he saw in the State archives was
the one “forwarded . . . to Mr. Wythe”;
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however, he also describes it as “an
original rough draught,” a description
which scarcely fits the Wythe copy or
Third Draft (Wirt, Henry,1, 196). More-
over, if Wythe’s copy had been used by
the Convention as the text from which
several parts were taken for incorpora-
tion in the Constitution adopted by that
body, it seems very likely that some cor-
rections or markings on the MS of the
text would have been made to indicate
what parts had been selected, how they
had been altered, &c. (see Conv. Jour.,
May 1776, 1816 edn., p. 78, for 28 June,
when it was ordered that “the said plan
of government, together with the amend-
ments, be fairly transeribed” [italics sup-
plied]). No such alterations or markings
appear on the Third Draft.

1 MS torn; text supplied from the pre-
cisely correct and literal text printed in
the Richmond Enquirer, 20 June 1806.

2 A word must have been omitted by
TJ at this point; elsewhere in the doc-
ument the comparable phrase is em-
ployed: e.g., “incapable of holding any
public pension...,” not “incapable of any
pension.” The fact is that at this point in
the Second Draft TJ wrote: “incapable
of being again appointed to the same”;
then struck out the words “being again
appointed to”; then interlined “holding,”
making the phrase read as he usually
wrote it “incapable of holding the same.”
However, the word “holding” appears
also to have had a line drawn through it,
though it also bears evidence of the
slight smudge that TJ occasionally made
in his rough drafts, as if he had run his
finger over a freshly drawn line or word
to expunge it. At all events, it is certain
that “incapable of holding” is what he
normally would have written and it is
equally certain that “holding” was in-
terlined though perhaps lined out. The
point is worth noting since both the text
of the Third Draft and the text of the
Enquirer omit the word “holding” at
this point, thus adding to the preponder-
ant evidence that they are identical.

3 The square brackets here and below
in the text are in the MS.

4 The words in italics were struck out,
and then TJ interlined the following
words at the top of the same page of MS:
“nor shall there be power any where to
pardon or to remit fines or punish-
ments.” This clause was finally inserted

in the next to the last paragraph under
“I. Legislative,” above.

5 The six lines in the MS beginning
with the words “by an act of the legisla-
ture” down to and including “defined by
the legislature, and for” are written on a
slip of paper pasted on the MS at this
point. This represents a curious omission
made by TJ in copying, an omission that
seems inexplicable except on the ground
that the Third Draft (Wythe’s copy in
NN) was copied not from the Second
Draft (DLC) but from another text. As
originally copied in the Third Draft, TJ
caused this passage to read in part, with-
out a break in the lines, “for breach of
which they shall be removeable [end of
line] the punishment of which the said
legislature shall have previously pre-
scribed certain and determinate pains.
. « .7 The First Draft includes in rough,
interlined form the six lines thus omitted
at the end of the line “they shall be re-
moveable,” but in the Second Draft this
passage comprises four and a half lines
at the bottom of page 7 and two and
a half lines at the top of page 8. It
is conceivable that TJ could have ac-
cidentally skipped such a passage if it
had ended at the bottom of a page or if
its beginning and end coincided with the
beginning and end of a line. But it is dif-
ficult to believe that he could have made
this error if he had been copying from a
text where the passage began in the mid-
dle of the line near the bottom of one
page and ended in the middle of the line
near the top of another, particularly in a
case where the omission involved such a
sharp break in the continuity and sense.
The evidence in this instance alone is not
conclusive, but taken in connection with
TJ’s remarks in 1825, with the state-
ments of Wirt and Leigh as cited in
notes to the Second Draft, and other evi-
dences given in these notes, it seems cer-
tain that the Third Draft was copied
from another fair copy made from the
Second Draft. At all events, the omission
of this passage conclusively proves that
the Third Draft is the copy that George
Wythe carried to Virginia, for the Rich-
mond Enguirer printed the six lines
written on the slip of paper, but neg-
lected to include the lines written un-
derneath. This typographical error ob-
viously could have occurred only in the
use of the copy now in NN, which,
therefore, is the copy transmitted by

Wiythe.
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Conftable. 223

fame Authority that the Conftable of a Vill or Wapentake hath at this day
by the Common Law, Dalt. 47. cap. 16. Infra §. 54, 56.
*IV. Dalt. 3. cap. 1. The High-Coaoltables of Hundreds are Confervators Pety-Seffions;
of the Peace within their (everal Hundreds and Limits, by the Common
Law, 12 H. 7.18. Crompt. 6 b. 222 b. and therefore thefe High-Conftables
at their Pety-Seffions for any Affray made in difturbance of their Court,
may imprifon the offenders, 11 (0. 43, 44. Dalt. 46, cap. 16. '
V. Dalt. 3. cap. 1. Every Pety-Conltable within the limits of their (&~ pexce;
veral Towns, be Confervators of the Peace at the Common Law, by vertue
of their Office 5 fee tit. Affray, & Forcible Entry, Dalt. 204. cap. 78. and
thefe Pety-Conltables may do what they can to keep the Peace, but they
cannot take Surety of the Peace at the requeft of any man, Crompt. 6 b.
222b. 12 H. 7.18. Infra v7. Kitch. 47 b. Infra§. 65.
VI. Lamb. 1.cap. 3. pag. 15. I have read allo that a Conftable might at Baili
the Common Law, have Bailed a fufpe& of Felony by Obligat’, becaufe
he was a Confervator of the Peace, and that both he and the Sheriff loft
this Authority by the Statutes 3 H. 7.3. §. 1. N. 2. & 1 &2 Pbil, & Mar.
13. the which Statutes in giving that power to Jultices of the Peace,do in
the opinion of (ome men take it from the Sheriff and Conftable ; reported
; by Jultiee Dalifon. : ' _
[ VII. Lamb. 1.cap. 13.pag 65. And if a Jultice of Peace make any War- Procefs,
| rant, although it be beyond his Authority, yet is it not difputable by a
Conltable or other Mimifters, but mult be obey'd, Lawmb. Duty of Confla-
ble, 19, 20. - . ’ . )
Vlﬁ. Lamb. 2..cap. 2. pag. 118, 119. Belides this, you may fee admit- imprifonm,
ted ¥3 H.7, 10. Recogn. Br. 14. by the opinion of the Court, that if a2 man
in the Night-feafon haunt a Houle that is fulpected for Bawdry, or ufe
fufpicions Company, then may the Conltible Arrelt him to find Sureties
of hisGood abearing, Lamb. Duty of Lonftable, 12, 13. Kitck. 48 b.
IX. Lamb. 2.cap. 3. pag.134. 1t one do make an Affray upona Jultice Affiay:
- of the .Peace, Conltable, or {uch other Officer, he may not only defend
himfelf, but may alfo apprehend the offender, and fend him to the
Goal till he will find Sureties of the Peace, 5 H. 7. 6. Crompt. 223.
, Kitch. 48 a.b.. 0
| X. Lamb. 134.ibid. And-the Juftice or Conftable may, if need be, com- Procefs,
mand affitance of the Kings people for the pacifying of an Affiay, Dals.-
33-cap. 8. Kitch.48 a. b. -
XI. Lamb. 134.ibid. 1f he that maketh anAffray do flee into a Houfe Freth Suit;
when the Juftice of Peace or Conltable cometh to Arrelt him, they may
allo in Frefh Suit break open the doors and take him, by Merwood 5 or if
he flee thence, they may make Frefh Suit and Arreft him though in another
County, by the opinion of fome men, 13 £d. 4, 9. and it fhould feem by
the reafon of that Book, that in this cale alfo they may break open the doors
torapprehend him, Lamb. Duty of Confiable, 15. .
XII. Lamb: 134, 135. Now if the Conftable do Arreft one that hath hurt Eftape,
another, and do. wilfully fuffer him to,efcape, and then he that was hurt
- dieth thereof within the year and day, the Conltable fhall make a great .
Fine, and that to the value of his Goods, in the opinion of fome, 11 H. 4. -
12. 8& Stamf. 35. Lamb. Dty of Conflable, 16,22, 23, . . &
XL LZamb. Daty of Conflable, 5. Out of which Office (»iz. of Confta- officer,
ble of Eugland’) . this lower Conftablefhip was at the firft drawn and fetcht,
and is as it were a very Finger of thathand, 13 Rich. 2. 2. for the Statute
of [inchester, 13 Ed. 1. 8t. 2..cap. 6. §. 1. N. 11. by which thefe lower
Conftables of Hundreds and Franchifes were firlt ordained, doth amongft
other things appoint, that for the better keeping of the Peace, two Confta-
bles in every Hundred and Franchife .l'l;dpuld make the view of Armour,
m’ : and
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he do it by Inventory takeninthe prefence, and by the teftimony of the
honeft Neighbours, 3 Ed. 3.iter Northamb. s R. 3, 3.§, 1. N. 4.Dalt. 23.
cap. 110. Poult. de Pace. 235. Forfeiture, 44.33. 70. Stamf. 192:

XXI. Lamb.ibid. 18. 1 like well of their opinion whichdo hold. 1 H. 7. Imprifonmen;

. thatif Information be given to any fuch Officer, that a man and a woman
Zyc in Adultry or Fornication together, then the Officer may take company
with him 5 and that if he find them 0, he may carry them to Prifon.

XXIH. ZLawb. ibid. 18. But this is to be marked, that in the cafes be-. Imprifoament

fore, and fuch-like, where fuch anOfficer hath arrefted, or hath in his ward
any Offender that ought to be carried to the Goal, there fuch an Officeris
not bound forthwith to carry him, but may well fora reafonable time
keep him in the Stocks, until that convenient provifion of ftrength may
be made to convey him fafely thither, 22 £d. 3. 35. & 3 H. 4. ¢
Crompt. 224. :

XXIIN. Lamb. Dty of Conitable, 20,21, 22. If a Warrant forthe peace Procets.

or good abearing happen to be direted to any of thefe faid Officers, then
ought he with all fpeed and fecrefie to find eut the party 5 and then-alfo
may he lay his hands upon him, and thew himthe matter, and require him
in the King’s Name to go with him, to put in Surety according to the
Warrant, 21 H, 7. 39. ' R

And this if the party fhall refufe to do, then ought fuch Officer forth-.
with to arrelt him, and to convey him to Prifon, without carrying himto
any Juftice 5 in whichdoing, if the party (hall offer any refiftance, or feek
to efcape, then alfo may fuch Officer juftifie the beating or hurting of him 3
but if the party fhall yield to go, and give Surety, and yet will not go te
fuch Juftice.as made out the Warrant, but to fome other Juftice, then oughe
fuch Officer to give him that liberty, (o ghat it be not far out of the limit 5
for clfe (o great travel might follow upon the Officer; as rather he than
the Offender might (cem to be punifhed by it, 21 H. 7. g0. o

And here the Officer muft take regard, and confider whiether theWdrrant

do come dire&ly from themeer authority of the Juftices of Peace,orelfebe + -

grounded upon a Writ of Supplicavit fent down from higher authority 3

“which difference ought to appear plainly in all Warrants that be well

and orderly made; And if the Warrant be grounded upon fuch a-Wrie,
then may fuch Officer compel the party to go -to the very (ame Juftice or

Juftices of Peace that made out the Warrant, and otherwife he may convey-

him to Prifon, &c. :

Neither is it requifite that fuch an Officer fhould dance after the party,
asmany ufe todo, till hecan find out Sureties ; but he may lawfully keep

him until that he can get. Sureties to come unto him; the ignorance of ...

which point is the caufe both that many an evil man efcapeth, and many
an honeft Officer is punifhed for it,

But hereit happeneth many times, that the party hearing that fuch a
Warrant is granted againft him, offereth himfelf with Sureties for that caufe
unto fome other Juftice of the Peace, or findeth fuch Surety in fome of the
Couttsat Wefiminfler, 21 Jac. 8. §.3.and (0 hatha Swperfedeas ready 10
fhew fuch Officer as cometh to him with a Warrant, &c. thenis the Ogiou-
difcharged thereby, and ought not any longer to moleft the party; But
iyet it fhall be good that fuch Officer do keep the Superfedeas for his
better difcharge, and fhew it to the Juftice from whom he received the
Commandment of fervice, left otherwife he be called to account for not
ferving the Warrant that was fent unto him.

XXIV..Lamb, Daty of Conflable, 22. If 2 Warrant be direed toa Cone Piocefs:

ftable, or fuch other 1, to arreft one that is Indi&ed of Felony, then
may (uch Officer juftifie the killing of fucha patty, if it be fo that hie can-
not otherwife take him, or if (o be that he refilt, or fly when he is taken,
23 Aff. §9. Coron 261,288, 338, Mm 2 XXV
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