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I TO ALtL PARTIES AND TO THEIR RKSPKCTIVK ATTOtRNKYS OlY RKCORB:

2 YOU ARE HEREBY NOTIFIFD THAT on April 6, 2022 at 8:30 a.m. in Department F-49 ol

3 the above-entitled court, Defendant, TERRENCE J. OSMAN DBA 1911 BUILDERS (hereinaftei

"Del'endantc 8 through his attorneys of record herein, will and hereby does move this Court for an Ordei

1'r Summiny Judgtuent, or in the Alternative, Summary Adjudication in favor of Defendant, as to

6 Plaintiff MIA TRETTA's (hereinafter "Plaintiff') causes of action for Negligence, Negligent

Fntrustment, and Public Nuisance, and for costs of suit incurred herein and such other and further relief

8 as may be just,

9 All of Plaintiff's causes of action are dependent upon the statutorily created "duties" when

10 selling a "firearm." The "1911 80% Officer Build ICit" sold by Defendant does not meet the definition

11 of "firearm" so all of Plaintiff's causes of action against Defendant fail as a matter of law. This Motion

12 is made pursuant to California Code of Civil Procedure section 437c, on the following grounds:

13 1. Defendant did not owc any legal duty to Plaintiff relating to the sale of the subject "1911 80%

14 'fficer Build Ikit" bccausc thc kit docs not meet the definition of "firearm" and therefore

15 Del'endant is entitled to judgment as a matter of law as to Plaintiff's Ncgligcnce cause of action;

16 2. Defendant did not owe any legal duty to Plaintiff relating to thc sale of thc subject "1911 80%

17 Officer Build Kit" because the kit does not meet the definition of "firearm" and therefore

18 Defendant is entitled to judgment as a matter of law as to Plaintifl's Negligent Entrustment cause

19 of actroni altd

20 3. Plaintiff's cause of action for Public Nuisance is based on the same facts as hcr Ncgligcncc

21 causes of action and Defendant was not a substantial 1'actor in causing her harm and is therefore

22 entitled to judgment as a matter of law.
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1 This Motion will be based upon this Notice, the attached Memorandum of Points and

2 Authorities, the Separate Statement of Undisputed Material Facts, the Declaration of Sean R, lierron, the

3 Declaration of Terrence J. Osman, as well as all exhibits thereto, all of which are attached hereto and/oi

4 served and filed i:oncurrently herewith, and upon such additional evidence as may be presented to the

Court at the time of the hearing of this Motion.

7 1.)
DATED: January I,:3, 2022
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MEMORANDUM OF POINTS AND AUTBORITIES

INTRODUCTION

This matter involves a shooting that took place on November 14, 2019 at Saugus High School in

Santa Clarita, California. The shooter was sixteen-year-old Nrathanicl Bcrhow ("thc shooter").

Defendant Tcrrcnce S. Osman (hereinafter "Defendant") runs a small business that lawfully sells "1911

80% Officer Build Kits'* (hereinafler "80% Kit") online. Plaintiff alleges that an "80% Kit" sold by

Defmidant was used in the shoot.ing. The sale of the "80% Kit" is not subject to the same I/ederal and

State Laws as the sale of completed "fiircarms." The shooter intentionally caused the shooting and

cngagcd in criminal activity that has caused Plaintiff's alleged injuries. The shooter's responsibility foi

10 Plaintifl"s injuries is clean Plaintiff's sole basis for liability against Defendant in this matter involves

allegations that Defend/oat unlawfully sold a "firearm" to the shooter or to his father and makes claims

12 against Defendant for dinnages that were solely caused by the criminal actions of the shooter. Plaintiff's

13 causes of action in this matter depend on a finding that the "80% Kit" that was sold to the shooter's

14 father was a "firearm." The "80% Kits" are not firearms as a matter of law, If the "80% Kits" that

15 Defendant sells arc not firearms and thc statutes that Plaintiff uses to support her causes of action against

16 Defendant do not apply, thcrc can bc no duty owed to Plaintiff as a matter of law relating to the sale ol

17 the '80% Kit" and Dcfcndant could not have been negligent and/or committed any public nuisance.

II. SUMMARY OF ARGUMENT

19 California Code of Civil Procedure section 437c provides that a motion for sutntnary judgement

20 shall be granted "if all the papers submitted show that there is no triable issue as to any material fact and

that the moving party is entitled to a judgcmcnt as a matter of law." In the alternative, a peaty can move

22 for summary adjudication as to one or morc causes of action. California Code ot Civil Procedure section

23 437c(fl(1). Defendants can prove that a critical clcmcnt of Plaintiffs causes of action cannot bc

24 established, and therefore, the burden shifts to Plaintiffs to demonstrate a triable issue of fact based upon

25 a showing supported by "specific facts", not mere "allegations or denials of its pleadings." California

Code of Civil Procedure section 437c(o)(2). The burden is on Plaintiffs to "set forth specific facts

27 showing that there is a genuine issue for trial" California Code of Civil Procedure section 437c(p)(2).

28
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I Plaintiff's Complaint against Defen&lant hinges on the allegation that the "80 I&it" that was sold

2 by Defendant meets the definition of "firearm." If the "80% I&it" docs not meet the definition of a

3 "firearm," Plaintiff's Complaint fails as a matter of law. Thc Federal Gun Control Act of 1968 or 18

4 U.S.C. 88 921, defines a firearm as "(A) any weapon (including a starter gun) which will or is designed to

5 or may readily be converted to expel a projectile by thc action of an explosive; (B) thc frame or

6 receiver of any such weapon; (C) any firearm muffler or fircann silcnccr; or (D) any destructive

7 device. Such term does not include an antique firearm." [Btnphasis addcdj California Penal Code section

8 16520 defines a firearm as follows:

10
(a) As used in this part, "firearm" means a device designed to bc used as a weapon, from which

is expelled through a barrel, a projectile by the force of an explosion or other form ol
combustion,

12 (b) As used in thc following provisions, "firearm" includes thc fiamc or receiver of the weapon.

13
Although California Penal Code section 16520(b) states that "fireartu" includes the frame oi

14
receiver of the weapon, California Penal Code section 16520(g), states '"'fireantt" includes the

15
unfinished frame or receiver of a weapon that can be readily converted to the functional condition of a

16
fuiished firearm or receiver." Defendant's 1&its cannot be fired until they are machined and drilled using

17
tools and other parts purchased separately and therefore the only applicable portion of the product thai

18
could be potentially governed by the Federal Gun Control Act of 1968 or 18 U.S.C. 88 921 and Cali lornia

19
Penal Code section 16520 would be the fiame included in Defemlant's "80% I&its." The llrames in

20
Defendant'8 "80 I(its" like thc onc sold and at issue in this matter have been determined to not qualify as

21
a lireinm. [SSUF 22, 23). Dcfcndant is a parts company and not a seller of "firearms."

22
Negligence requires, (I) thc existence of a legal duty to exeiceise due care, (2) ihe breach of that

23
duty, (3) the breach being the proximate or legal cause of injury, and (4) the extent of damages. (Ice/9/re

24
v. Loo (1993) 18 Cal.App 4th 1444, 1448-1449,) 'I'he issue of whether there is a legal duty in a

25
negligence case is a matter of law for the Court to decide. (/(Ih. /'rief/ Chicken qf'n/. v. Sn/ierim Coun

26
(1997) 14 Cal.4th 814, 819.)

27
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I In the present matter, the undisputed evidence shows that the "80% Kit" does not meet the

2 definition of "firearm" and therefore the statutes that Plaintiff uses to support her causes of action in this

3 matter do not apply and there was no duty owed to Plaintiff as a matter of law. Accordingly, Defendant

camtat be found liable for negligencc and ncgligcnt entrustment and is entitled to summaly judgment as

5 a matter of law.

6 "The elements 'of a cause of action for public nuisance include ihe existence ol'uty and

7 causation.' (Me/to» v. Boas/ter/ (Z010) 183 Cal.App.4th 521, 542, internal ciia(ions omitted.)

8 "Causation is an essential clcmcnt of a public nuisance claim. A plainiilT must establish a 'connecting

9 element'r a 'causative link'ctwccn thc defendant's conduct and the threatened harm." (Ciiizerts for

10 Orjot" P/Itisnnce rtfttt/e»re»II, 8 Cal.App.5th 350, 359). "'Where negligence and mlisance causes of action

11 rely on thc same facts about lack of duc care, thc nuisance claim is a ncgligcncc claim.'hc nuisance

12 claim 'stands or falls with thc dctcrmination of thc ncgligcncc cause of action'n such cases." (Melio» v.

13 Bousitur/ (2010) 183 Cal.App.4"'ZI, 542). Plaintiff relics on thc same facts in hcr Public Nuisance

14 cause of action as in her causes of action that involve negligence. Plaintiff is unablc to prove thai

15 Del'endant owed her any duty as a matter of law and therefore is unable io succeed on any cause ol

16 action requiring a showitsg of llegligence.

17 Even if it were determined that Plaintiff's cause of action for Public Nuisance alleges different

18 facts than her negligence claims and therefore Plainiilf does noi have to prove negligencc, Plaintiff's

19 cause of action for Public Nuistnsce requires a showing that Defendtnsi*s conduct was a substantial facto&

20 in causing her bann. The issue of causation, though ordinarily a question of I'act, may bc dccidcd as a

21 question of law if, under the undisputed facts, "there is no roona for a reasonable diffcrencc ofopinion.'Z

(Ktttdttij v. Hanna erc Moiio» (1997) 55 Cal.App.4"'53, 864). In the present matter, Dcfcndant is

23 entitled to judgment as a matter of law as to Plaintift's cause of action for Public Nuisance, as there is no

24 question of fact that Defendant was not a substantial factor in causing Plainti fl" s harm.

25 ///

26 ///

27 ///

28 ///
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III. STATEMENT OF UNDISPIJTKIJ( FACTS

This ntattct involves a shooting that took place on November 14, 2019 at Saugus High School in

Santa Clarita, California. [SSIJF I ]. The shooter was sixteen-year-old Nathaniel Bcrhow. [SSUF 2].

Plaintiff Mia Trctta was injured during the six)oting. [SSUF 3]. Plaintiff now seeks damages for licl

injuries she suffered as a result ol'he shooting. [SSUF 4].

Dcfcndant sells "80% Kits" online through a website entitled 1911builders.corn. [SSUF 5].

Nathaniel Berhow's I'ather, Mark Berhow, purchased ii "80% I&it" on August 2, 2016 fi'om Defendant

online through the 1911builders.corn website. [SSUF 6], Mcarl& Berhow purchased tools to usc in the

10

assembly of the 1911 firearm from Defendant at other times. [SSUI 7]. Mark Berhow passed away

from natural causes in December 2017. [SSUI 8]. Plaintiff alleges that thc firearm that was completed

by Mark Berhow was used in the shooting that injured her. [SSUF 9]. The "80% I&its" sold by

12 Defendant cannot be fired until they are machined and further assembled using tools that are not sold as

part of the kit. [SSUI/ 10]. It takes an expert an estimated eight (8) hours to put together a completed

1911 fireaim using all of the required parts and tools. [SSUF 11].

15 Thc "80% I&its" sold by Dcfcndant arc not firearms. The frames that are contained in the "80%

16 I&its" like the onc sold and at issue in this matter need to bc machined and drilled with tools not included

17 in the 1&it prior to the kit being complctcd and made into a fircann. [SSVF 21]. The United States

Dcpa/%ment of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives ("hereinafter "ATF")

19 previously determined that thc "1911-style fi'arne" sold with the "80% ICits" by Defendant does not

20 meet the definition of a nlirearm.n [SSUF 22]. Thc "1911-style fiame" that the Umted States

21 Depa/%ment of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives determined does not meet

22 the definition of "firearm" pursuant to the Federal Gu/1 Coilti'ol Act of 1968 or 18 U.S.C, lj 921 is the

same frame that was sold by Defendant to Mark Berhow with thc subject "80% I&it" which is at issue in

24 this matter. [SSUF 23].

25

26

On Deccmbcr 22, Z020, Plaintiff filed her Complaint with thc Los Angeles County Superioi

Cont% against Terrancc J. Osman, an individual a/k/a 1911 builders.corn, Mami Matsura-Berhow and

DOFS I through 50, alleging causes of action for negligence, negligent entmstment, and pub!it:

nuisance. [SSIJF 12]. Plaintiff allcgcs in her Complaint that Del'endant was negligent by "Willfully

Dcletrtlntr( /errctlcc 2 Osnlntt d(to /9// Btt((dere /t(o(tee nfh lrt(tnn tlnri Mouon for Stnllttla(V dtfdX((loll( ot (n lite Alfernn(t t tt Sttttlmnt t
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designing, constituting, pacl&aging, marketing, advertising, and selling the product in such a manner that

it was at least as dangerous as a finished firetum, but removing it from the legal protections, background

checks, and serialization requirements that are mandatoty in the context of firearms." [SSUF 13].

PlaintiIT futther alleges in the Complaint that Defendant was negligent by "Willfully failing to take

reasonable steps, or indeed any steps at all, to ensure that the pin chaser was not legally prohibited from

purchasing or possessing a lirearm, and/or unfit to safely possess a firearm." [SSUI' 4]. Plaintift

alleges in the Complaint thai Defen&lant was negligent by "Failing to take reasonable steps, or indeed

any steps at all, to ensure that law enforcement could trace the firearm if it were used in a crime.'SSUF

iS].

10 Plaintiff alleges certain violations of Fcdcral Law by Defendant to support her negligence causes

of action, specifically that Defendant sold "firearms" without a Federal Firearms License, without

12 serial numbers, and without conducting background checks. [SSUF16). Plaintiff also alleges certain

13 violations of California Firearms Law to support her negligence causes of action, specifically that

14 Defendant manufactured handguns that did not mcct the rcquircments of thc California Unsafe Ilandgun

Act. [SSUF 17]. Plaintiff further allcgcs that Dcfcndant violated California law by selling a a1911 80%

16 Officer Build I&it" to Mark Berhow as hc was prohibited from owning a firearm. [SSUF 18].

17 PlaintitT makes the same allegations regarding allcgcd violations of certain Federal and

California laws in thc Complaint against Dcfciidant in support of her Public Nuisance Cause of Action

19 as her negligence causes of action. [SSVF 19]. Plaintiff alleges in support of her Public Nuisrnice cause

20 of action tliat Defendant "created a public nuisance by marketing„selling, and distributing ghost gun kits

21 and/or components to California residents without. serial numbers, without background checks, and

22 without taking any reasonable steps to ensure that the purchasers were not prohibited from purchasing oi

23 possessing firearms, despite lcnowing that he was distributing "ghost gun kits" to dangerous persons

24 who are prohibited from purchasing or possessing firetu ms under I'ederal and state law. [SSUF 20].

27
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1 IV.I.KCAI, ARGUMENT

A. SUMMARY JUDGMENT IS APPROPRIATE WBERE A DEFENDANT
DLi" MONSTRATES TBAT THERE ARK NO TRIABI,K ISSUES OF MATERIAL
1/ACT AND TBAT BEIi'ENBANT IS EiNTITLKD TO JUDGMENT AS A
MATTER OF LAA/Y

California Code of Civil Procedure section 437c(a) allows a party to move for sununiuy
6

judgment in an action or proceeding if the party contends that action has no merit. In reviewing a
'7

motion for suinmaiy judgement or adjudication, ihe trial court must "lirsi ideniil'y ihe issues friuned by
8

the pleadings, since it is thcsc allegations to which the motion must respond." (Trw (es v. Rea(vto(I (1992)
9

3 Cal.App.4(a 831, 836). As the moving party, if ihe delbndani shows that an element of plaintiff's case
10

cannot he established, then the burden shifts to plaintiff to demonstrate a triable issue of'act based upon
11

a showing of "specific facts", not mere "allegations or denials of its plea&lings." (California Code of

12
Civil Procedure section 437c(o)(2)). In doing so, the "moving party is not limited to supporting its

13
motion with affirmative evidence. lt may also establish its prima-facie entitlement to judgcmcnt by

14
demonstrating its opponent's discovery responses are devoid of evidence to support an element of

15
opponent's case" (Itio Linc/a Ui(ified School District v. Superior Court (1997) 52 Cal.App,4m 732, 735:

16
U(ilo(1 I/a(1/r v. Superior Coui I (1995) 31 Caf.App 4 a 573, 590 (stating factually devoid answers tc

17
fudiciaf Council foun interrogatories were sufftcie(tt to shift the burden of proof to opposing party)).

18
A non-moving party's burden requires that it "set forth specilic lacts showing that thcrc is a

19
gcnuinc issue for trial." (ii(ratei v. I'acific Mechanica/ Co&p., (1995) 37 Cal.App.4m 1281, 1286,

20
California Code of Civil Procedure section 437c(p)(2)). Therefore, if ihe evidcncc sct forth by the non-

moving party is "merely colorablc" or is "not significantly probative", a sununaiy judgcmcnt oi

22
summary adjudication can and should be granted. Id.

23
In opposing a motion for summaiy ludgcmcnt, Plamtiffs must come forward with substantial

24
rcsnonsive evidence (Id, emphasis added). Evidcncc giving rise to no more than mere succulation is

25
insufficient to establish a triable issue of material fact (Saagstei v. Pact/(au (1998) 68 Cal.App.4 151,~, ~ th

26
163, emphasis added).
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1 Plaintil'I"s causes of action in this matter dcpcnd on a finding that ihe "80% I&it" sold to the

2 shooter's father qualities as a "firearm." Thc "80% i&it" sold by Defen&linit to the shooter's father does

3 not meet the definition of "firearm" as a matter ol'aw. Accordingly, the undisputed facts in this matte&

show tlvat Defendant is entitled to summiny judgtuent, as a matter of law, as Defendant did not owe any

5 duty to Plaintiff relating to thc sale ol'he "80% 1&ii" and was not a substantial factor in causing hei

6 harm.

10

B. DEFENDANT DID NOT OWK ANY LEGAI, DUTY TO PI,AINTIFF RKI,ATING
'I'O THE SALE Olr'HK SUBJECT "80% KIT" BECAUSE THK KIT DOES NOT
MEET THK DKlrlNITION Olr'FIREARM" AND THEREFORE DEFENDANT IS
ENTITI.KD TO JUDGMENT AS A MATTER Olr'AW AS TO PI.AINTIFF'S
NKGLIGKNCK AND NKGI.IGENCK ENTRUSTMENT CAUSES OF ACTION

12 Plaintiffs Complaint alleges causes of action for Negligence and Negligence Entrustment

17

27

against Defendant. Both causes of action require Plaintiff to prove the elements of negligence.

Defendants can show that elements of Plaintiffs causes of action for negligence and negligent

entrustment cannot bc cstablishcd, and therefore, the burden shifts to Plaintiffs to demonstrate a triable

issue of fact based upon a showing supported by admissible cvidcnce.

To prevail on a negligence claim, a plaintiff must establish (1) the existence of a legal duty to

exercise due care, (2) the breach of that duty, (3) thc brcach being the proximate or legal cause of inju/y.

and (4) the extent ol'damages. (1&oep/re v. Loo (1993) 18 Cal.App.4th 1444, 1448-1449). Duty may be

imposed by law, be assumed by the dcfcndant, or exist by virtue of a special relationship and the

existence of a legal duty depends upon the forcsccability of the rislr and a weighing of policy

considerations for and against imposition of liability. (Me//on v. Bo//st/eel (2010) 183 CahApp.4th 521r

529-530). A precondition to liability founded upon ncgligcncc is the existence of a duty of'are owed

by the alleged wrongdoer to a plaintiff, or to a class of which a plaintiff is a member. (McEvrdr v.

A///e/ican Pool Corp, (1948) 32 Cal.2d 295, 298-299). The existence and scope of duiy are legal

questions for the court (Mer&i// v. It/vegr//1 Inc. (2001) 26 CalA" 465, 477).

The general rule in California regarding duty is that "everyone is responsible, not only 1'r thc

result of his or her willful acts, but also for an injury occasioned to another by his or her want ol

Defenn'nnr Torrence J Osmrm r/Sn /V// //rri/dern '/Voirce ofMorro» ond Morron /oc Xrmnnr»X /rrr/Snrenr oc»r /Se c//recnnrrve, Srn»nmrr
rlr//nra cnri »rr, /t /er»ornn(/»r» o/'oi nin nnr/ r/nr/ron rre»
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ordinary care or skill in the management of his or her property or person, except so far as the latter has,

willfully or by want of ordinaiy care, brought the injury upon himself or herself." (California Civil Code

section 1714(a)). Thc proper conduct of a rcasonablc person in a particular situation may bccomc

settled by judicial decision or may bc cstablishcd by statute or administrative regulation. (Rcnnf&cz v.

Pfongln fnc. (1993) 6 Cal.4'" 539, 547). In California, it is rcasonablc to cxpcct that others will follow

the law and use reasonable care. "Every person has the right to expect that every other person will use

reasonable care and will not violate the law, unless that person knows, or should know, that the othei

person will not usc rcasonablc care and will violate the law." (CACI 411).

Thc Fcdcral government and California impose certain special duties upon sellers or dealers ol

10 "firearms." Plaintiff cites scvcral Fcdcral and California statutes in her Complaint as a basis for her

causes of action against Defendant and allcgcs that Defendant's alleged violations of these statutes

12 support her causes of action against Dcfcndant (Plaintiff's Complaint, Page 15, 16). Plaintiff's

13 negligence causes of action rcquirc a finding that the "80% I&it" sold to the shooter's father by

14 Defendant was a "firearm" Here, the "80% Kit" does not meet the definition of "firearm" as a

15 niatter of law. Therefore, Defendant did not owe a duty to Plaintiff relating to the sale.

16 Plaintiff alleges that Defendant was required to obtain a Federal firearms license, sold "unsafe

17 handguns," sold guns without required serial numbers, and failed to perform a background check.

Plaintiff attempts to use these alleged violations to support hcr causes of action for Negligence,

Negligent Entmstment, and Public Nuisance. Plaintiff's allegations do not allege facts sufficient io

20 support hcr causes of action though under the law. Plaintiff is alleging violations of Federal and

21 California statutes that apply to sellers of completed or what is considered a completed "firearm" and

22 Plainfif1'dmits in thc Complaint that Defendant was selling "80% I&its." (Plaintiff s Complaint, Page

23 11). These kits that Dcfcndant was selling and Plaintiff alleges was sold to the shooter's father do noi

meet the definition of "Arearm" and therefore the alleged statute violations Plaintiff attempts to use to

plead her causes of action are not applicable to Defendant pursuant to the current law.

26 According to Plaintiffs Complaint, Federal Law requires the seller (Defendant in this action) to

obtain a Fcdcral firearm license prior to engaging in the business of dealing in firearms. The Federal

28 Gun Control Act of 1968 or 18 U.S.C. sS 921, defines a firearm as "(A) any weapon (including a startei

Defendnnl Torrence J Osn&rn& rlhn It&i I Bni ldecs 'o»ce ofh4o&ion nnrl h lrrrn»& for Snrrmrmy JnriXn&enh ocl&r rhe Al&ernn&lee, Snnm&my

Arll nrli en non, Memo rnnrlmn of Poi n&s nml rin&ln &ci &res
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gun) which will or is designed to or may readily bc converted io expel a projectile by the action of an

explosive; (B) the frame or receiver of any such weapon; (C) any firearm muffler or firearm silencer:

or (D) any destmctive device, Such term does not include an antique firearm." [Emphasis added]

Califortiia Penal Code section 16520 &iefines a firearm as follows:

(c) As used in ibis part, "firearm" means a device designed to be used as a weapon, fiom which
is expelled through a barrel, a projectile by the force of an explosion or othra form of
combustion.

(d) As used in the following provisions, "firearm" includes the fi arne or receiver of the weapon.

10
Although California Penal Code section 16520(b) states that "firearm" includes the fiame or

receiver of the weapon, California Penal Code section 16520(g), states ""firearm" includes the

12

13

15

16

17

18

19

20

21

22

23

24

25

26

27

28

unfinished frame or receiver of a weapon that can be readily converted to the hmctional &xindition of a

finished firearm or rccciver." Further, as Defendant's kits cannot be fired until they cue further

machined and drilled using tools and other parts purchased separately, the only applicable portion of the

product that could arguably bc govemcd by the Federal Gun Control Act of 1968 or 18 U,S.C, tj 921 and

Calif'ornia Penal Code secf ion 16520 would be thc frame included in Dcfcndant's "80% 1&its."

Defendant is not selling "firearms" as part of his "80% I&its." The "80% l(its" sold by

Defendant are not "readily converted to the functional condition of a finished "firearm or receiver" and

still require assembling, purchasing further parts a(id completing thc holes in the components to

complete a "firearm." [SSUF 10, 21]. The "80% I%its" sold by Dcfcndant cannot be fired until they are

machined and assembled using tools that are not sold as part of'thc kit. [SSUF 10]. It takes an expert an

estimated eight (8) hours to put together a completed 1911 firearm using all of the required paris and

tools. [SSIJF 11].

The IJnitcd States Department of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives

previously determined that thc "1911-style frame" sold with thc "1911 Officer Build l(it" by Defendant

does not meet the definition of a nfircarm", [SSUF 22]. The "1911-style fiame" that the IJnited States

Dcpartinent of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives determined does not mcct

the definition of "fireartn" pursuant to thc Federal Gun Control Act of I&)68 or 18 U.S.C. ss 921 is thc

De/enc/cn(( Tern nce y oem(a( elbe /9/I anil(leis'Nc(nc'e ofA/o(ivn encl Aronon/or smnnmi Ic Inilsmen(, nrin (lie el/(erne(i(e, snmnmrx
clcl/iiclIccillv(I, A'/eiiivi'ciiiclif ill o/ I Sill(Is nlicl An(/Io('(((es
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I same model fi'arne thai was sold by Del'endani to Mark Berhow with ihe subject "1911 Officer Build

2 I&it" and at issue in this mailer. [SSUF 23].

3 As indicated by the evidence submitted by Defendant with this motion, there is no dispute in this

4 matter that the fi'ames contained in the "80% I&its" sold by Defendant like the one allegedly sold inid at

5 issue in this matter are not firearms, are not readily converted to a firearm, and need to be machined

6 and drilled further prior to the kit being completed an&i to be classified as a "firearm."

7 A "firearm" made by a Federally licensed miniufacturer must be engraved with i&leniifying

8 information; a unique serial number, as well as the miike and model. However, under both Federal and

9 California law, this prerequisite is only required for a completed firearm. California Penal Code section

10 29180 states, "Prior to manufacturing or assembling a firearm, a person manufacturing or assembling

11 the fii'earm shall do all of the following... apply to the Department of Justice for a unique serial number

12 or other mark of identification pursuant to Section 29182..." Accordingly, an unfinished lirearm is not

13 required to have a serial number and the person finishing and assembling the lirearm is required to late&

14 have it rcgistcred with a serial number. If a person buys an "80% I&it" like the ones sold by Dcfcndant,

15 they must also buy parts and tools to final assemble the firearm and then that person is required to obtain

16 a serial number. (California Penal Code section 29180).

17 The Complaint also alleges ihat Defendant failed to perform a background check on the shooter's

18 father and therel'ore did not dctcrtninc that hc was prohibited from owning a firearm pursuant to

19 California Welfare and Institutions Code section 5150. Defendant was not required by law to perform a

20 background check on the shooter's father to dctcnninc whether he was ineligible to own a fncarm, as

21 Defendant sells 80% unfinished kits that do not qualify as firearms. (California Penal Code section

22 26710).

23 Plaintiff further alleges that Defendant sold an "unsafe handgun" to the shooter or his father. As

24 discussed above, Defendant did not sell a "firearm" and therefore could not have sold an "unsafe

25 handgun" pursuant to California law. According io California Penal Code section 32000(a), "a person

26 who manul'acturcs or causes to be manufactured, imports for sale into the state for sale, keeps for sale,

27 offers or exposes for sale, gives, or lends an unsafe handgun shall bc punished by iiiqirisonment in a

28 county jail not exceeding one year." However, as stated in the Complaint, an "unsafe handgun" is

Oefenrfont Terrence I Oscine dfio I9/I Bnifdeis 'I9vfice nf Mnfnin onil Mnfion fw'&nnnion Indsinein, vr in (he Aaemmfii e. Snnmmiy
Adilldicof&om Memoi midvm vl Pol ills oin(Anffiorifies
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defined as "any [[pistol, revolver, or other fu eatrm capable of being conccalcd upon the person" thai

does not lvave certain safety devices, meet firing rcquircmcnts, or satisfy drnp safety requirements. Id.

Here, the "80% I&it" does not meet thc definition of firearm pursuant to the law, lei alone an "unsal'e

handgun", The "80% ICit" cannot bc fired and rcquircs many morc hours ol'completion, tools and parts

to become a 1911 firearm that is capable of being fired.

Pl»tiff'.ll ~f l \'tr d lilt fFd l dcllf l l Ill gl
manufacture and sale of "firearms" to allcgc and support hcr causes of action against Defendant,

Defendant was not selling "firearms" firearms as a matter of law bccausc the "80% I&it" sold docs not

mcct thc definition of "firearm" as a matter of law and therefore ihe sale is not subject to the statutes and

10 special duties that Plaintiff cites in her Complaint. Det'endani abided by the law and Plaintiff is

therefore unable to present any admissible evidence io support her causes nf action for Negligcncc and

12 Negligent Entrustment against Defendant because Defendant did nni nwe any duty to her relating to thc

sale of ihe "80% I&it."

14 Even if the Cnurt were io Iind some type of duty owed by Defendant to Plaintiff, Dcfcndant did

15 not breach any duty owed to Plaintiff as a matter ol'law as well, Breach ol'a duty may occur through an

affirmative action, or failure to perform a specific action that is mandated by either a promise, duty, oi

17

19

law, without excuse or justification. "Breach is the failure to meet the standard of care." (Coyie v.

Historic Missiotz Itz» Corp., (2018) 24 Cal.App.5" 627,643; Jr&it»aft» v. Sztperior Crzurl (2006) 143

Cal.App.4" 297, 305.) The question regarding whether a defendant has breached a duty is generally onc

20 to be decided by the jury (CnE».ctf v. Rofptzs Gt ocety Coinpo»y (2011) 51 Cal.4th 764, 784). A Court

21 can also find that as a matter of law a defendant did not breach a duty of care under the circumstances

22 shown hy the evidence when it is so clear. "On the facts of a particultn case, a trial or appellate court

23 may hold that no reasonable jury could find thc defendant failed to act with reasonable prudence undci

the circumstances. Such a holding is simply to say as a matter of law the defendant did not brcach his oi

25 her duty of care, i.e. was not negligent toward the plaintiff under the circuzustances shown by the

26 evidence." (Iti, at 773).

27 In the present matter, the evidence prcscntcd by Defendant makes it clear that Del'endant also did

not breach any legal duty to Plaintiff, as Defendant did not sell what would qualify as a "Iirearm" as a

Defenrlnttt feei ence I. Demon »ho IV I I IztriMerf 'otice ofMotion nml Motion foi Srnnnirrry ltrrlgnrent, fir In the Flttemrntive, Snrnmncy
FI fit trrltcrttrrnrt Memm»mlnm ofPottttd nnrl rlnthomttel
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1 matter of law and therefore the statutes relied on by Plaintiff to support her causes of action do not apply

2 to Defendant. Accordingly, there can be no breach of any duty as a matter of law and Defendant is

3 entitled to judgment as a matter of law on these grounds as well.

C. BEKFKNBANT IS ENTITLED TO JUDGMENT AS A MATTER OF LAW AS TO
PLAINTIFF'S PUBLIC NUISANCE CAUSK OF ACTION AS IT IS BASED ON
'THK SAME FACTS AS HKR NEVI,IGKNCK CAUSES OF ACTION ANB
DKFENDANT WAS NOT A SIJBSTANTIAI. FACTOR IN CAUSING HER BIARM

8 Public Nuisance is codified by California Civil Code section 3480, which states "A public

9 nuisance is one which affects at thc same time an entire community or neighborhood, or any

]0 considerable number of persons, although thc cxtcnt of thc annoyance or damage inthcted ripen

]] individuals may be unequal." To establish Public Nuisance, Plaintiff must prove all of the following

12 ele1neltts against Defelsdant:

13

14

15

]6

17

18

19

20

21

22

Hannfu] to health, or indecent or offensive to thc senses;
That the condition affected a substantial number of pcoplc at the
same time;
That an ordinaty person would be reasonably annoyed or
disturbed by the condition;
That thc seriousness of the harm outweighs the social utility of
Del'endant's conduct;
That Plaintiff did not consent to Defendant's conduct;
That Plainti(T su]Tered har/n that was different from the type of harm suf]bred by thc

general public,; and
That Defendant&s conduct tv&ts a substantial factor in causing Plaintiffs harm.
(CACI 202]]) [Emphas]s added)

Defendant, by acting or 1'ailing to act, crcatcd a condition or permitted a condition to exist that

1.

2.

"The elements 'of a cause of action for public nuisance include the existencc of duty and

24 causation.'" (Me/ton v. Bo//Bt/ser/ (2010) 183 Cal.App.4th 5Z], 542, internal citations omitted.)

"Causation is an essential element of a public nuisance claim. A plaintiff must establish a 'connecting

element'r a 'causative link'etween the defendant's conduct and the threatened bann." (Citizetts for

27 Oda& /Vuisaltce Abatement, 8 Cal.App.Sth 3SO, 359). "'Where negligence and nuisance causes of action

28 rely on thc same facts about lack of due care, thc nuisance claim is a negligence claim.'hc nuisance

/9»tendon& rerrence 1 Os&nnn dbo 19/1 Bet/dere'otice o/'Me&ion nnd Moiion Jar Ximm&nry Bidx&neni or m the At&erne&i & e, Bmnmnrr
ildl&id&en&loin Memo»m&dmn o/ Pon&» m&d Anil&or&iie&

-I 8-



I claim 'stands or falls with ihe determination of the negligence cause of action'n such cases." (Melloli V.

2 Boustt ccl (2010) 183 Cal.App.4"'21, 542),

In the present matter, Plaintiff relies on thc same facts about lack of due care as to Defendtnst

4 relating to her Public Nuisance cause of action. Plaintiff allcgcs in support of her Public Nuisance cause

5 of action that Defendant "created a public nuisance by marketing, selling, and distributing ghost gun kits

6 and/or components to California residents without serial numbers, without background checks, and

7 without taking any reasonable steps to ensure that the purchasers were not prohibited fiom purchasing oi

8 possessing firearms, despite knowing that he was distributing ghost gun kits to dailgefous persons whc

9 are prohibited fiom purchasing or possessing firearms under federal and state law. [SSUF 20j, These

10 are the same allegations Plaintiffuses to suppot4 her negligence causes of action.

ll Accordingly, Plaintiff's cause of action for Public Nuisance is essentially a negligence claim.

12 Therefore, Plaintiff must prove thc clcments of ncgligencc to succeed on her cause of action for Public

13 Nuisance. As outlined above, as to Plaintiff's causes of action for Negligence and Negligent

14 Entrustment, Plaintiff's causes of action in this matter depend on a finding that the "80% i&it" sold to the

15 shooter's father qualifies as a nfirearm." Thc "80 I&it" sold by Dcfcndant to thc shooter's father does nof

16 qualif'y as a "lirearm" as a matter olt law. Accordingly, the undisputed facts in this matter show that

17 Del'endant is entitled to summary judgment, as a matter of law, as Defendant did not owe any duty to

18 Plaintiff relating to the sale of thc "80% Icit."

19 Even if ii were determined that Plaintiff's cause of action for Public Nuisance alleges different

20 facts as her negligence claims and thcrcforc Plaintiff does not have to prove negligence, Plaintiff's cause

21 of action for Public Nuisance requires a showing that Defendant's conduct was a substinitial I'actor in

22 causing her harm. (CACI 2020). "Causation is an essential clement of a public nuisance claim. A

23 plaintiff must establish a 'connecting element'r a 'causative link'ctwccn thc defendant's conduct intd

24 the threatened harm." (Citizens for Odor Nuisunce Abotentent, 8 Cal.App.5th 350, 359).

25 The issue of'causation, though ordinarily a question of fact, may bc decided as a question of law

26 if, under the undisputed I'acts, "thcrc is no room for a reasonable differcncc of opinion," (Kurt'nij v.

27 /Ionnu efe Moi"toll (1997) 55 Cal.App.4'" 853, 864). If a defendant demonstrates in his motion for

28 summaiy judgemettt through thc cvidcnce presented in the action, thai the plaintiff cannot reasonably

Defendttnt Terrenee J Osmnn dan t9tt Bntidets 'otice n/'Molten nnd Mnlion for Snntntorgtdttdyment ot'n lite dllernnline, Stmnnmy
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expect to establish a prima facie case of causation, "thc trial couri [wou(d be] justified in awardingi

sununaiy judgement to avoid a usclcss trial." (Seteizfet v. ztrfvanced Group (2001) 25 Cal,4ia 763, 768;

Pndffftt v. 1(odns (2008) 160 Cal.App.400 742, 752). The shooter was the clear substantial factor in

causing Plaintiff harm.

Plaintiff relics on the same 1'acis about lack of due care as her negligence claims and thcrcforc

her Public Nuisance claims is essentially a negligence claim requiring her to prove that the elements ol

negligence. The evidence presented by Defendant makes it clear that Defendant did not owe a duty to

Plaintiff as a matter of law. Therefore, Plaintiff is unable io prove her Public Nuisattce cause of action

as well.

10 Even if it is determined thai Plainiilf relies on different facts to allege her cause of action foi

Public Nuisance, the undisputed facts in this mailer show that Defendinit was not a substantial factor in

12 causing Plaintif1's harm and Del'endant is entitled to judgtnent as a matter of Iaw as to Plaintiff's cause

of action for Public Nuisance.

14 V. CONCKUSJON

15 For all of the foregoing reasons, Defendants respectfully request that this Court grant summary

16 judgment in favor of Defendant, as Defendant did not owe a duty to Plaintiff as a matter of law because

17 the "80% (4.it" does not meet the definition of "firearm." Fotter, Defendant was not a substantial factoi

in causing any bann to Plaintiff.

19 As such, Defendants cannot be found liable for Negligence, Negligent Fntrustment, iuid Public

20 Nuisance, and this Motion for Summary Judgment should be granted.

21

22

23

25

DATED: January ~t, 2022 iLAW Ol FlCKS OF ADRlKNNK D. COHEN

By.
ADRlKNNK D. COHEN,
SKAN R. FKRRON,
Attorney for Defendant,
TKRRKNCK J. OSMAN DBA 1911
BUlLDKRS

Defenrlnnt Ten
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