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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

BAY AREA UNITARIAN 
UNIVERSALIST CHURCH; DRINK 
HOUSTON BETTER, LLC d/b/a 
ANTIDOTE COFFEE; PERK YOU 
LATER, LLC, 

Plaintiffs, 
v. 

KIM OGG, District Attorney for Harris 
County, in her official capacity; ED 
GONZALEZ, County Sheriff for Harris 
County, in his official capacity; PETE 
BACON, Acting Chief of Police for the 
Webster Police Department, in his official 
capacity; TROY FINNER, Chief of the 
Houston Police Department, in his official 
capacity, 

Defendants. 
___________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 4:20-cv-03081 

DECLARATION OF WILLIAM R. TAYLOR, ESQ. 

I, William R. Taylor, declare that I am over the age of eighteen years and of sound mind to 

make this declaration.  I have personal knowledge of the facts set forth below.  If called as a 

witness, I could and would testify to the statements and facts contained herein, all of which are 

true and accurate to the best of my knowledge and belief:  

I am an attorney admitted in the above-captioned matter, and a partner in the law firm Jones 

Day, co-counsel to Plaintiffs.  I submit this declaration to transmit to the Court the following 

documents submitted in support of Plaintiffs’ Motion for Summary Judgment, filed in the above-

captioned matter on November 1, 2022.  
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Executed on November 1, 2022.  

      /s/ William R. Taylor
William R. Taylor 
TX State Bar No. 24070727 
wrtaylor@jonesday.com 
JONES DAY 
717 Texas Street Suite 3300 
Houston, Texas 77002 
Telephone: (832) 239-3860 
Facsimile: (832) 239-3600 
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(800) 745-1101
Worldwide Court Reporters, Inc.

Page 1

           IN THE UNITED STATES DISTRICT COURT
            FOR THE SOUTHERN DISTRICT OF TEXAS
                     HOUSTON DIVISION
BAY AREA UNITARIAN     :
UNIVERSALIST CHURCH;   :
DRINK HOUSTON BETTER,  :
L.L.C., d/b/a ANTIDOTE :
COFFEE; PERK YOU       :
LATER, L.L.C.,         :
                       :
         Plaintiffs,   :
                       :
VS.                    : CIVIL ACTION NO. 4:20-cv-3081
                       :
KIM OGG, District      :
Attorney for Harris    :
County, in her official:
capacity; ED GONZALEZ, :
County Sheriff for     :
Harris County, in his  :
official capacity; PETE:
BACON, Acting Chief of :
Police for the Webster :
Police Department, in  :
his official capacity; :
TROY FINNER, Chief of  :
the Houston Police     :
Department, in his     :
official capacity,     :
                       :
         Defendants.   :

         ****************************************
        ORAL AND VIDEOTAPED 30(b)(6) DEPOSITION OF
          HARRIS COUNTY, TEXAS SHERIFF'S OFFICE
                      BY AND THROUGH
                    MICHAEL ANDREW LEE
                     AUGUST 16, 2022
         ****************************************

         ORAL AND VIDEOTAPED 30(b)(6) DEPOSITION OF
HARRIS COUNTY, TEXAS SHERIFF'S OFFICE BY AND THROUGH
MICHAEL ANDREW LEE, produced as a witness at the

13
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(800) 745-1101
Worldwide Court Reporters, Inc.

Page 2

1 instance of the Plaintiffs, and duly sworn, was taken in

2 the above-styled and numbered cause on August 16, 2022,

3 from 9:02 a.m. to 10:56 a.m., via Zoom videoconference,

4 before PHYLLIS WALTZ, RMR, CRR, CRC, Texas CSR, TCRR,

5 Louisiana CCR, in and for the State of Texas, recorded

6 by machine shorthand, pursuant to the Federal Rules of

7 Civil Procedure and the provisions stated on the record

8 or attached hereto; that the deposition shall be read

9 and signed before any Notary Public.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 14 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 3

1                   A P P E A R A N C E S
2
3 COUNSEL FOR PLAINTIFFS:

         Ms. Calland M. Ferraro
4          JONES DAY

         717 Texas, Suite 3300
5          Houston, Texas  77002

         Tel:  (832) 239-3860
6          Fax:  (832) 239-3600

         E-mail:  cferraro@jonesday.com
7

COUNSEL FOR DEFENDANTS HARRIS COUNTY D.A. KIM OGG and
8 COUNTY SHERIFF ED GONZALEZ:

         Mr. Matthew Miller
9          Ms. Heena Kepadia

         HARRIS COUNTY ATTORNEY'S OFFICE
10          1019 Congress Street, Suite 1519

         Houston, Texas  77002
11          Tel:  (713) 274-5390

         E-mail:  heena.kepadia@harriscountytx.gov
12

COUNSEL FOR DEFENDANT CITY OF WEBSTER THROUGH ACTING
13 CHIEF PETER BACON:

         Mr. Justin C. Pfeiffer
14          LEWIS BRISBOIS BISGAARD SMITH, L.L.P.

         24 Greenway Plaza, Suite 1400
15          Houston, Texas  77046

         Tel:  (713) 659-6767
16          E-mail:  justin.pfeiffer@lewisbrisbois.com
17 COUNSEL FOR DEFENDANT CITY OF HOUSTON THROUGH TROY

FINNER:
18          Ms. Melissa Azadeh

         Senior Assistant City Attorney
19          CITY OF HOUSTON LEGAL DEPARTMENT

         P.O. Box 368
20          Houston, Texas  77002-0368

         Tel:  (832) 393-6270
21          E-mail:  melissa.azadeh@houstontx.gov
22 VIDEOGRAPHER:

         Mr. Mark Longoria
23

ALSO PRESENT:
24          Mr. Pete Bacon
25
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(800) 745-1101
Worldwide Court Reporters, Inc.

Page 4

1                           INDEX
2                                                     PAGE

Appearances  . . . . . . . . . . . . . . . . . . . .   3
3 Stipulations . . . . . . . . . . . . . . . . . . . .  70
4 MICHAEL ANDREW LEE

         Examination by Ms. Ferraro . . . . . . . .    5
5          Examination by Ms. Azadeh  . . . . . . . .   69
6 Signature not reserved . . . . . . . . . . . . . . .  72

Reporter's Certificate . . . . . . . . . . . . . . .  74
7

                         EXHIBITS
8
9                                                     PAGE

LEE EXHIBIT NO. 1  . . . . . . . . . . . . . . . . .  21
10          Plaintiffs' Notice of Rule 30(b)(6)

         Deposition of Mike Lee, five pages
11

LEE EXHIBIT NO. 2  . . . . . . . . . . . . . . . . .  39
12          Penal Code Title 7. Offenses Against

         Property Chapter 30. Burglary and Criminal
13          Trespass, 20 pages
14 LEE EXHIBIT NO. 3  . . . . . . . . . . . . . . . . .  48

         Expert Report of Dawn Jourdan, 12 pages
15

LEE EXHIBIT NO. 4  . . . . . . . . . . . . . . . . .  50
16          Complaint for Declaratory and Injunctive

         Relief, 31 pages
17

LEE EXHIBIT NO. 5  . . . . . . . . . . . . . . . . .  51
18          Defendant Ed Gonzalez Objections and Answers

         to Plaintiffs' First Set of Interrogatories
19

LEE EXHIBIT NO. 6  . . . . . . . . . . . . . . . . .  56
20          2015-2017 State and Federal Law Update

         84th Legislative Session, 52 pages
21

LEE EXHIBIT NO. 7  . . . . . . . . . . . . . . . . .  59
22          2019-2021 State and Federal Law Update

         86th Legislative Session, 43 pages
23

LEE EXHIBIT NO. 8  . . . . . . . . . . . . . . . . .  60
24          2021-2023 State and Federal Law Update

         87th Legislative Session, 45 pages
25
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(800) 745-1101
Worldwide Court Reporters, Inc.

Page 18

1 major.  And then I have 17 divisions that are under

2 those six bureaus.  The six bureaus, the 17 divisions

3 consist of approximately a little over 2,000 ind- --

4 employees.  So my job is to oversee those areas.

509:21      Q.   You mentioned the law enforcement side.  What

6 are the responsibilities of the law enforcement side of

7 the office?

8      A.   So the office --

9                MR. MILLER:  Objection; form.

1009:22      Q.   (BY MS. FERRARO)  You can answer.

11      A.   So the sheriff's office is -- consists of two

12 sides, if you will:  The criminal justice command, which

13 is responsible for all the housing of the Harris County

14 inmates, for their care and custody, and the law

1509:22 enforcement side, which is responsible for all law --

16 law enforcement functions, for providing public safety

17 to the citizens of unincorporated Harris County.

18      Q.   And what -- what are the different law

19 enforcement functions?

2009:22      A.   Those are varied.  I mean, they can be from

21 routine patrol, from the patrol officer just answering

22 calls for service, to personnel and bomb squad

23 responding to suspicious packages, to our, you know, air

24 wing, air support.  I mean, do you want me to go through

2509:23 every -- every function in there?

17
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(800) 745-1101
Worldwide Court Reporters, Inc.

Page 19

1      Q.   No.

2      A.   Okay.

3      Q.   No, I guess I'll ask more specifically.  Does

4 that include arresting individuals for violation of the

509:23 Texas Penal Code?

6      A.   Yes.

7      Q.   And, you know, with your role as assistant

8 chief, does that include training employees?

9      A.   No.

1009:23      Q.   Okay.  And in your role as assistant chief, do

11 you, again, draft policies relating to the office?

12      A.   Yes.

13      Q.   So in your role both as assistant chief and as

14 major, have you drafted any policies relating to making

1509:24 arrests?

16                MR. MILLER:  Objection; form.

17      A.   I am -- I don't have them in front of me, but

18 I probably have.

19      Q.   (BY MS. FERRARO)  And do any of these policies

2009:24 relate to trespass, more specifically?

21      A.   Not that I recall.

22      Q.   Okay.  Is there any other past employment that

23 you've had that we haven't mentioned yet today?

24      A.   Just miscellaneous jobs in college and high

2509:24 school.

18
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(800) 745-1101
Worldwide Court Reporters, Inc.

Page 29

1 Penal Codes Section 30.05, 30.06, and 30.07.  What did

2 you do to prepare to testify about this topic?

3      A.   Made the same request of the same policy unit.

4      Q.   And what was pulled as a result of that

509:40 request?

6      A.   I do not recall seeing anything on No. 5.

7      Q.   Okay.  So do you recall that there wasn't

8 anything, or you just don't recall one way the other?

9      A.   I don't recall seeing anything.

1009:40      Q.   Okay.  And then, finally, what did you do --

11 so the sixth topic is "The Office's jurisdiction and

12 authority to enforce Texas law."  What did you do to

13 prepare to testify about that topic?

14      A.   The policy unit that I made the request for

1509:40 them to go through these questions.  They provided the

16 section of the CCP that gives the authority of office of

17 sheriff and also included a document that, basically,

18 was a geographical map of Harris County, that showed the

19 jurisdictional boundaries of Harris County.

2009:41      Q.   All right.  And you mentioned CCP.  What does

21 that stand for?

22      A.   Did you say "CCP"?

23      Q.   Is that what is -- did your -- did you say

24 "CCP"?

2509:41      A.   Correct.  Code of Criminal Procedure.

19
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1      Q.   Oh, got it.  I just wanted to confirm.

2           And what did you learn as a result of

3 reviewing that geographical map?

4      A.   What did I learn?  I mean, it was just a

509:42 reinforcement.  I -- I knew our -- I mean, it stated

6 that we had, I believe, 1778 square miles in Harris

7 County.  So, technically, the Harris County Sheriff's

8 Office has jurisdictional authority across Harris

9 County.

1009:42      Q.   And when you say "jurisdictional authority,"

11 what do you mean?

12      A.   Well, technically, the sheriff is the chief

13 law enforcement officer for Harris County, but I have to

14 preface that by saying that within Harris County, I

1509:42 don't know the exact numbers, but it's somewhere in the

16 41, 43, it seems to change at times, there are -- within

17 Harris County there are 40 -- let's say 40 plus

18 incorporated jurisdictions that are lined within -- that

19 lay within Harris County, and those incorporated

2009:43 jurisdictions, such as the City of Houston or the City

21 of Pasadena or Deer Park or Jersey Village, they are

22 responsible for the law enforcement in their particular

23 jurisdiction, even though they lie within Harris County.

24      Q.   So would there be -- so just to clarify,

2509:43 Harris County Sheriff's Office has jurisdiction over,

20
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1 you said, unincorporated areas of Harris County?

2      A.   Our primary law enforcement responsibility is

3 to the citizens that live in the unincorporated areas of

4 Harris County.

509:44      Q.   And what are your law enforcement

6 responsibilities?  What are the office's law enforcement

7 responsibilities with respect to the incorporated areas

8 of Harris County?

9      A.   In the incorporated areas, that would be

1009:44 situational.

11      Q.   In what way?

12      A.   If it was an incorporated area, such as the

13 City of Houston, that has enormous resources, we don't

14 find ourselves, very rarely, having to provide any

1509:44 assistance to them.

16           On the flip side, there are unin- -- I mean,

17 incorporated areas, let's say, like, I'll say Jersey

18 Village again, that is a small incorporated area, that

19 if they have a major incident occur, we have, the

2009:45 sheriff's office has MOUs, or memorandums of

21 understanding, that we provide support resources to

22 those smaller incorporated areas, such as if they need

23 our air support services, our helicopters, our

24 airplanes, our drones, et cetera, we will come in at

2509:45 their request and provide that type of assistance to an

21
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1 incorporated area in Harris County.

2      Q.   So would officers with Harris County Sheriff's

3 Office respond to calls made by individuals within the

4 incorporated areas of Harris County?

509:46                MR. MILLER:  Objection; form.

6      A.   To clarify, are you saying that if a -- for

7 instance, if a citizen that was living in Jersey Village

8 called 911, would Harris County Sheriff's Office

9 deputies respond to that citizen's call?

1009:46      Q.   (BY MS. FERRARO)  Let's answer that question,

11 and then I'll have a follow-up.  Would -- correct, if

12 they called 911, would Harris County Sheriff's Office

13 respond?

14      A.   No, the law enforcement agency in that

1509:46 incorporated jurisdiction would respond.

16      Q.   What about if an individual in an incorporated

17 area directly called Harris County Sheriff's Office?

18                MR. MILLER:  Objection; form.

19      A.   If they called the Harris County dispatch

2009:46 center, asking for response in their incorporated area,

21 the standard practice is that that call would be

22 redirected or rerouted from our dispatch center to that

23 incorporated area's dispatch center, so one of their

24 patrol personnel could respond to the call.

2509:47      Q.   (BY MS. FERRARO)  Okay.  That's helpful.  I

22
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1 just don't know how this works, so that's helpful to

2 know.

3           So moving on.  You had mentioned that Harris

4 County Sheriff's Office enforces the laws of the State

509:47 of Texas, correct?

6      A.   Correct.

7      Q.   And you had mentioned that enforcement

8 includes arresting individuals for a violation of the

9 Texas Penal Code, correct?

1009:47      A.   We have the authority to.

11      Q.   Okay.  And so within that authority, how does

12 that play -- so within the authority to arrest

13 individuals, does that extend to all areas within Harris

14 County?

1509:48      A.   It does.

16      Q.   Okay.  How, if any, does that extend to

17 individuals outside of Harris County?

18                MR. MILLER:  Objection; form.

19      A.   Can you repeat that?

2009:48      Q.   (BY MS. FERRARO)  Yeah.  I guess I'm just

21 asking, does Harris County Sheriff's Office have

22 authority to arrest individuals outside of Harris

23 County?

24      A.   They do.  I'm not -- I would have to pull out

2509:48 the actual wording, but peace officers in the state of

23
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1 Texas do have the authority to make an arrest outside

2 their jurisdiction anywhere in the state of Texas, for

3 only certain types of offenses.

4      Q.   Are you aware of those types of offenses?

509:49      A.   I would have -- I'm not comfortable answering

6 without having the actual, you know, wording or verbiage

7 in front of me.  Most of it, I recall, involves breaches

8 of the peace that -- that occur in their presence, as a

9 peace officer, and their authority to stop that breach

1009:49 of the peace, even if they're outside of their

11 jurisdiction.

12      Q.   Would those offenses that you mentioned that

13 are breaches of the peace include trespass offenses?

14      A.   That, I cannot say.

1509:49      Q.   Okay.  So within Harris County Sheriff's

16 Office, though, Harris County Sheriff -- or, I'm sorry,

17 within Harris County, Harris County Sheriff's Office

18 would enforce all of the laws in the Texas Penal Code,

19 correct?

2009:50                MR. MILLER:  Objection; form.

21      A.   Can you repeat that again?

22      Q.   (BY MS. FERRARO)  So within Harris County,

23 Harris County Sheriff's Office officers have

24 jurisdiction to arrest someone for violation of all of

2509:50 the laws in the Texas -- within the Texas Penal Code,

24
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1 correct?

2      A.   They do have the authority.

3      Q.   And does Harris County Sheriff's Office have a

4 policy of refusing to arrest individuals for a violation

509:50 of any particular law within the Texas Penal Code?

6      A.   I'm not sure I understand your question.

7      Q.   So I'm just asking whether there is a policy

8 of Harris County Sheriff's Office that says we will not

9 arrest someone within our jurisdiction for violation of

1009:51 any particular part of the Texas Penal Code.

11      A.   Not that I'm aware of.

12      Q.   Okay.  So let's turn more specifically to

13 Texas Penal Code Sections 30.05, 30.06, and 30.06.  And

14 you said you reviewed those sections of the penal code,

1509:51 correct?

16      A.   Correct.

17      Q.   And these sections relate to the crime of

18 trespass, right?

19      A.   Correct.

2009:51      Q.   And so, just to confirm, Section 30.05 would

21 be one of the laws that Harris County Sheriff's Office

22 enforces within its jurisdiction, correct?

23      A.   Correct.

24      Q.   And I'll ask the same question for 30.06.  So

2509:52 would Section 30.06 be one of the laws that Harris

25
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1 County Sheriff's Office enforces within its

2 jurisdiction?

3      A.   Yes.

4      Q.   Okay.  And same for 30.07 Section, is it

509:52 correct that Section 30.07 would be one of the laws that

6 Harris County Sheriff's Office enforces within its

7 jurisdiction?

8      A.   Yes.

9      Q.   Okay.  So let's turn to -- I know we touched

1009:52 upon this, but just the specific policies relating to

11 making arrests.  You said that Harris County Sheriff's

12 Office has a department policy that refers to,

13 specifically to the circumstances that an officer can

14 make an arrest, correct?

1509:52      A.   Correct.

16      Q.   Okay.  According to that policy, in what

17 circumstances is an officer permitted to make an arrest

18 of an individual?

19      A.   The policy, which is rather extensive, the --

2009:53 the basis for making an arrest is, obviously, probable

21 cause, you know, that the officer has to develop based

22 upon the circumstances of the situation or the facts

23 known to them at the time that they have a person

24 detained and that these facts will lead that officer or

2509:53 that deputy to believe that a crime has been committed.

26
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1 That's the requirements for them to make an arrest.

2      Q.   So, for example, an officer could not arrest

3 an individual for violating Texas Penal Code 30.05

4 unless the officer had reason to believe the individual

509:54 violated Section 30.05, correct?

6      A.   Correct.

7      Q.   Again, there is three statutes here, so I'll

8 just ask the question for 30.06.  So office policy --

9 under office policy, an officer would not be able to

1009:54 arrest an individual for violating Texas Penal Code

11 30.06 unless the officer had reason to believe that the

12 individual violated Section 30.06, correct?

13      A.   Correct.

14      Q.   Okay.  And, again, same question for 30.07,

1509:54 under office policy, a police officer would not be

16 permitted to arrest an individual for violation of

17 Section 30.07 unless the officer had reason to believe

18 that the individual violated Section 30.07, correct?

19      A.   Correct.

2009:55      Q.   So, just generally, what must an officer do to

21 assess whether an individual violated a given law within

22 the Texas Penal Code?

23                MR. MILLER:  Objection; form.

24      A.   Can you repeat it again?

2509:55      Q.   (BY MS. FERRARO)  What must an officer in your
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1 department do to assess whether someone has violated the

2 law in Texas?

3                MR. MILLER:  Objection; form.

4      A.   Well, what they -- they have to have probable

509:55 cause.

6      Q.   (BY MS. FERRARO)  So in determining whether

7 the officer has probable cause, would the officer have

8 to be familiar with the elements of a crime?

9      A.   Yes.

1009:56      Q.   And would the officer have to determine

11 whether facts existed to support the presence of those

12 elements of the crime?

13      A.   I'm sorry, can you repeat it again?

14      Q.   So in order to assess whether an officer has

1509:56 probable cause, would the officer have to assess whether

16 the elements of that crime are present?

17      A.   They would.

18      Q.   Okay.  So, more specifically, an officer, in

19 order to evaluate whether someone has committed a crime

2009:56 under Section 30.05, would have to evaluate the elements

21 of that crime, correct?

22                MR. MILLER:  Objection; form.

23      A.   Correct.

24      Q.   (BY MS. FERRARO)  And, accordingly, an officer

2509:57 must be aware of any changes to the elements of those
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1 crimes enacted by the Texas Legislature, correct?

2      A.   Yes.

3      Q.   Okay.  So let's just walk through, just so we

4 have something concrete to walk through, some of these

509:57 statutes.  If you could turn to what I have marked as

6 Tab 5.

7                MS. FERRARO:  And the court reporter can

8 correct me if I'm wrong, but I think this would be

9 Exhibit 2 to this deposition.

1009:57                THE REPORTER:  That is correct.

11                MS. FERRARO:  Okay.

12      Q.   (BY MS. FERRARO)  So let's take a look at

13 Section 30.06.  Let's start there, and that's Page 13 of

14 20.  I apologize for the long document, but just let me

1509:58 know when you're there.

16      A.   I'm there.

17      Q.   Okay.  Do you see, you know, at the bottom of

18 the page there is words in all capitals saying,

19 "TRESPASS BY LICENSE HOLDER WITH A CONCEALED HANDGUN"?

2009:58 Did I read that right?

21      A.   Yes.

22      Q.   Okay.  So this defines the crime of trespass

23 by a license holder with a concealed weapon, correct?

24      A.   Correct.

2509:58      Q.   And this defines the elements of that crime,
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1 correct?

2      A.   Correct.

3      Q.   Can you just read out loud how that crime is

4 defined?

509:59      A.   Would you clarify where you'd like me to -- I

6 know where to start, but where you would like me to end?

7      Q.   30.06 (a)(2).

8      A.   30.06 (a) and then end at (2).

9      Q.   Correct, after (2).

1009:59      A.   "A license holder commits an offense if a

11 license holder:

12           "(1) carries a concealed handgun under the

13 authority of Subchapter H, Chapter 411 Government Code,

14 on property of another without effective consent; and

1509:59           "(2) received notice that entry on the

16 property by a license holder with a concealed handgun

17 was forbidden."

18      Q.   So one of the elements of this crime is that

19 the license holder received notice that entry on the

2010:00 property by a license holder with a concealed handgun

21 was forbidden, correct?

22      A.   As it reads, correct.

23      Q.   And so let's say that element is missing.  So

24 the officer is aware that the person never received

2510:00 notice that entry with a concealed handgun was
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1 forbidden.  In that circumstance, would an officer in

2 your office be permitted to arrest the individual for

3 violation of Section 30.06?

4                MR. MILLER:  Objection; form.

510:00      A.   Are you asking if the officer was not -- if

6 the -- can you repeat it again?

7      Q.   (BY MS. FERRARO)  Sure.  If the officer was

8 aware that the individual never received the notice, as

9 defined by this statute, would the officer in your

1010:00 office be permitted to arrest the individual for a

11 violation of Section 30.06?

12                MR. MILLER:  Objection; form.

13      A.   Not according to this chapter or section.

14      Q.   (BY MS. FERRARO)  And what about according to

1510:01 office policy?

16      A.   Well, no.

17      Q.   Okay.  And if you go to Section (b) on the

18 next page.

19      A.   Okay.

2010:01      Q.   This section defines notice, correct?  I'll

21 give you a chance to read it.

22      A.   Yes.

23      Q.   And can you just read out loud how it defines

24 notice, just within Section (b)?

2510:02      A.   "For purposes of this section, a person
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1 receives notice if the owner of the property or someone

2 with apparent authority to act for the owner provides

3 notice to the person by oral or written communication."

4      Q.   Okay.  And do you see in Section (c)(3) where

510:02 it defines written communication?

6      A.   Yes.

7      Q.   Can you read the convince of written

8 communication?

9      A.   "'Written communication' means:

1010:02           "(A) a card or other document on which is

11 written language identical to the following:  'Pursuant

12 to Section 30.06, Penal Code (trespass by license holder

13 with a concealed handgun), a person licensed under

14 Subchapter H, Chapter 411, Government Code (handgun

1510:02 licensing law), may not enter this property with a

16 concealed handgun.'"

17      Q.   And you can continue reading under (B) as

18 well.

19      A.   Or "(B) a sign posted on the property that:

2010:03           "(i) includes the language described by

21 Paragraph (A) in both English and Spanish;

22           "(ii) appears in contrasting colors with block

23 letters at least one inch in height; and

24           "(iii) is displayed in a conspicuous manner

2510:03 clearly visible to the public."
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1      Q.   So you said that in order for a police officer

2 to arrest an individual for violation of Section 30.0

3 (c), the police officer would have to evaluate whether

4 notice was given, correct?

510:03                MR. MILLER:  Objection; form.

6      A.   In 30.06 or...

7      Q.   (BY MS. FERRARO)  30.06, yeah.

8      A.   Yes.

9      Q.   And so the officer would have to assess

1010:04 whether the individual received notice as defined by

11 this statute, correct?

12      A.   Yes.

13      Q.   Okay.  Let's just quickly walk through the

14 other sections at issue.  So Section 30.05 is Page 4 of

1510:04 20.  Just let me know when you're there.

16      A.   I'm there.

17      Q.   Okay.  So it's in the middle of the page.  Do

18 you see 30.07?  And what is this crime defined as?

19           Sorry, let me restate that.  What is the name

2010:04 of this crime, as defined by the statute?

21      A.   For the record, it's 30.05?

22      Q.   Correct.

23      A.   You said 30.07.

24      Q.   Oh, I'm sorry, 30.05.

2510:05      A.   It's titled "CRIMINAL TRESPASS."

33

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 33 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 47

1 correct?

2      A.   In 30.05 (2)(C).

3      Q.   (b)(2)(C).

4      A.   (b)(2)(C).  And your question was, does it

510:10 have the letter requirement?

6      Q.   Correct, the block letter requirement.

7      A.   Not in (C).

8      Q.   Okay.  Does that section have the requirement

9 that it appear -- that the letters appear in contrasting

1010:10 colors?

11      A.   No.

12      Q.   Does it have the requirement that the language

13 be in both English and Spanish?

14      A.   No.

1510:11      Q.   All right.  Let's just turn quickly to

16 Section 30.07.  That's at Page 17.

17      A.   Yes.

18      Q.   Just let me know when you're there.

19      A.   I'm there.

2010:11      Q.   Okay.  And so this section, "TRESPASS BY

21 LICENSE HOLDER WITH AN OPENLY CARRIED HANDGUN."  I'll

22 let you read from -- I'll let you read all of

23 Section (a).  You can read that to yourself.  And then

24 I'll ask my question.

2510:12      A.   Okay.
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1      Q.   So, again, for this crime, notice is also an

2 element of this crime as well, correct?

3      A.   Correct.

4      Q.   And Section 30.07 (b) defines notice, correct?

510:12      A.   Correct.

6      Q.   So, again, if the notice element were missing,

7 an officer in your office would not be permitted to

8 arrest someone for violation of Section 30.07, correct?

9                MR. MILLER:  Objection; form.

1010:12      A.   Correct.

11      Q.   (BY MS. FERRARO)  And the officer would need

12 to evaluate whether the person was provided notice as

13 defined by Section 30.07, correct?

14      A.   Correct.

1510:13      Q.   Okay.  So let's move on to what I had marked

16 as Tab 6, but for purposes of this deposition we can

17 call Exhibit 3.

18           And if you can go to Page 11 of the document.

19      A.   Okay.

2010:13      Q.   Just let me know when you're there.  Okay.

21           So we just were talking about Section 30.07,

22 correct?

23      A.   Correct.

24      Q.   Do you see the sign displayed at the top of

2510:13 this page?
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1           Oh, what is the title of this document?

2      A.   You're on the title page for Tab 9?

3      Q.   Correct.

4      A.   It's titled "2015-2017 State and Federal Law

510:27 Update 84th Legislative Session."

6      Q.   Are you aware that TCOLE provides legislative

7 update training as part of its licensure for peace

8 officers in Texas?

9      A.   Yes.

1010:27      Q.   So let's go to Page 6.

11           In the middle of the page in the paragraph

12 stating, "All Texas peace officers," can you just read

13 that paragraph for me, out loud, so we're on the same

14 page.

1510:27      A.   "All Texas peace officers, regardless of

16 certification level, must complete a minimum of 40 hours

17 of in-service training during each biennial training

18 unit."  This training must include a TCOLE-approved

19 state and federal legal update course (TCOLE course 3184

2010:28 for the 2015-2017 unit)."

21      Q.   Thank you.  And then Footnote 3 says a

22 training unit is two years, correct?

23      A.   Correct.

24      Q.   And it says that the training mandates are

2510:28 found in TCOLE Rules 218.3 (d), correct?  Or, I'm sorry,
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1 218.3 (a), correct?

2      A.   Correct.

3      Q.   Okay.  So according to this, officers at the

4 Harris County Sheriff's Office must take a legis- -- a

510:28 TCOLE legislative update course covering each two-year

6 period, correct?

7      A.   Correct.

8      Q.   Okay.  Are you a licensed peace officer in

9 Texas?

1010:29      A.   Yes.

11      Q.   So you would have been required to take this

12 training?

13      A.   Yes.

14      Q.   Did you take this legislative update training?

1510:29      A.   I would assume so.

16      Q.   Okay.  Would you say it's important that these

17 trainings accurately depict the law?

18                MR. MILLER:  Objection; form.

19      A.   Yes.

2010:29      Q.   (BY MS. FERRARO)  Okay.  So let's go to the

21 same document, Page 16.

22      A.   16?

23      Q.   Correct.

24           Just let me know when you're there.

2510:29      A.   I'm there.

37

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 37 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 58

1      Q.   Okay.  So do you see the paragraph that says,

2 "This new law permits property owners..."?

3      A.   Yes.

4      Q.   Can you read the last two sentences in that

510:30 paragraph for us?

6      A.   Start with "The same..."?

7      Q.   Sorry.  Starting with "Importantly..."

8      A.   Oh, I'm sorry, yeah.  "Importantly, though,

9 the owners must have the applicable (i.e., separate)

1010:30 signage for each type of carriage they wish to prohibit.

11 If they want to prohibit both types, there must be two

12 separate signs."

13      Q.   And so the two types of carriage that they're

14 referring to would be concealed carry and open carry,

1510:30 correct?

16                MR. MILLER:  Objection; form.

17      Q.   (BY MS. FERRARO)  Take your time to read the

18 document.

19      A.   Yeah, go -- moving back to the top of the

2010:31 paragraph, yes, it looks like it's referring to open

21 carry and concealed carry.

22      Q.   So according to this, if a property owner

23 wishes to provide notice through signage and would like

24 to exclude both concealed and open carry handguns, they

2510:31 would have to post two separate signs, according to
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1 this, correct?

2                MR. MILLER:  Objection; form.

3      A.   Correct.

4      Q.   (BY MS. FERRARO)  Okay.  So let's move to

510:31 Tab 11, which for purposes of this deposition we can

6 mark as Exhibit 7.

7      A.   Okay.

8      Q.   Does this appear to be another one of the

9 legislative updates we just talked about?

1010:31      A.   Yes.

11      Q.   And, again, pursuant to the rules we discussed

12 above, licensed police officers -- I'm sorry, licensed

13 peace officers would have been required to take this

14 course, correct?

1510:32      A.   Correct.

16      Q.   Did you take this course?

17      A.   I would assume so.

18      Q.   Okay.  Let's go to Page 14.

19           And in the middle of the page it talks about

2010:32 30.06 and 30.07.  Do you see that?

21      A.   Yes.

22      Q.   And it says, House Bill 121 amends both

23 statutes by creating a defense to prosecution that the

24 license holder was personally given notice by oral

2510:32 communication from the owner or the owner's agent and
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1 "promptly" departed from the property.  For practical

2 purposes, the Section 30.06 and 30.0 signage will no

3 longer work unless the LTC-holder is verbally warned to

4 leave and then fails to do so.

510:33           Did I read that correctly?

6      A.   Yes.

7      Q.   So is it your understanding that -- that 30.06

8 and 30.07 signage does not work unless the LTC holder is

9 verbally warned?

1010:33                MR. MILLER:  Objection; form.

11                MS. AZADEH:  Form.

12      A.   I can only answer to what it says right there

13 in writing.  But, yes, for practical purposes, the 30.06

14 and 30.07 signage will no longer work unless the LTC

1510:33 holder is verbally warned to do so and fails to do so.

16      Q.   (BY MS. FERRARO)  Does that comport with your

17 understanding of Section 30.06 and 30.07?

18      A.   It does now.

19      Q.   Okay.  So let's go to the last update, which

2010:34 is Tab 12, and for purposes of this deposition, we can

21 mark as Exhibit 8.

22                MR. MILLER:  Calland, real quick, I don't

23 want to mess up your flow here, but we've been going for

24 about 90 minutes.

2510:34                Mike, are you okay?  Do you want to take a
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1 break or anything like that?  Or are you good?

2                THE WITNESS:  I'm good.

3                MR. MILLER:  Okay.

4                Sorry for the interruption.

510:34                MS. FERRARO:  No problem.  I appreciate

6 it.  I really have only a few more questions.  It will

7 be this legislative update and then a few more

8 questions.

9                MR. MILLER:  Okay.

1010:34                MS. FERRARO:  But if we could maybe take a

11 break after those questions, and then come back and I

12 can let you know if we have any further questions.  But

13 it shouldn't be much longer.

14                MR. MILLER:  Oh, okay.

1510:35      Q.   (BY MS. FERRARO)  All right.  So does this

16 appear to be another legislative update that we were

17 just talking about?

18      A.   Yes.

19      Q.   And this is for the 2021 through 2023 period,

2010:35 correct?

21      A.   Correct.

22      Q.   And, again, pursuant to the rules we discussed

23 above, licensed peace officers would be required to take

24 this course, correct?

2510:35      A.   Correct.
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1      Q.   Have you yet taken this course?

2      A.   I do not believe I have taken this one yet.

3      Q.   Okay.  So let's go to Page 17.

4           Let me know when you're there.

510:35      A.   Okay, I'm there.

6      Q.   And you'll see in the middle it talks about

7 changes brought about by House Bill 1927, which are

8 commonly referred to as constitutional carry.  Do you

9 see that?

1010:36      A.   Yes.

11      Q.   And it also says, "Officers are strongly

12 encouraged to read and research the bill."  Do you see

13 that?

14      A.   Yes.

1510:36      Q.   Did you read this bill?

16      A.   I believe I did.

17      Q.   All right.  So what is your understanding --

18      A.   Not in preparation for this.

19      Q.   Okay.

2010:36      A.   But I believe when it came out, I may have.

21      Q.   So what is your understanding of the

22 constitutional carry changes that were just enacted?

23                MR. MILLER:  Can I clarify?  Are you

24 asking him as Mike Lee or him as the representative?

2510:36                MS. FERRARO:  We can start with him

42

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 42 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 63

1 personally.

2                MR. MILLER:  Thanks.

3      A.   So repeat what you would like Mike Lee to

4 answer.

510:37      Q.   (BY MS. FERRARO)  Sure.  So what is your

6 understanding of the changes imposed by these, quote,

7 constitutional carry changes?

8      A.   As Mike Lee, I'll admit I'm not that clear on

9 when we transitioned from being -- having requirements

1010:37 that a person have a CHL, which then transitioned to an

11 LTC, which then bur- -- then transitioned to a person

12 not being required to have either.  I know there was a

13 lot of confusion on Mike Lee's part as well as other

14 officers about, well, you know, why have a LTC when

1510:37 you're not required to have an LTC and some discussion

16 around that, about that our hunch was that for those

17 that wanted to travel to other states that recognize an

18 LTC from the state of Texas, that was the benefit of

19 maintaining an LTC, versus just operating under the new

2010:38 law of, I guess, constitutional carry.  But this is Mike

21 Lee speaking.

22      Q.   Sure.

23      A.   A lot of confusion on the -- on my be- -- on

24 my part and I think on the part of a lot of officers,

2510:38 with the changes.
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1      Q.   Okay.  So let's flip away from Mike Lee and go

2 to --

3      A.   Okay.

4      Q.   -- the representative capacity, just for

510:38 clarity.  So, in other words, you can see later on in

6 the page it says, "House Bill 1927, the Firearm Carry

7 Act of 2021," and in the middle of that paragraph it

8 says, it makes "it legal for any person 21 years of age

9 or older to carry a handgun, either openly in a holster

1010:39 or concealed, in a manner consistent with state and

11 federal law without first obtaining a handgun license."

12           Did I read that right?

13      A.   Yes.

14      Q.   So, in other words, for a person to carry a

1510:39 handgun that is over 21, they no longer need a license,

16 correct?

17                MR. MILLER:  Objection; form.

18      A.   If they meet the other requirements, correct.

19      Q.   (BY MS. FERRARO)  Sure, sure.  Okay.  So let's

2010:39 go back to Page 12.

21      A.   Okay.

22      Q.   And you'll see it says, As part of the

23 "constitutional carry" changes, Section 0.05 is amended

24 by adding Subsections (d) -- or (c) and (d-3) as

2510:40 follows:
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1           Do you see that?

2      A.   Yes.

3      Q.   Can you read (c) and -- just (c) to yourself?

4      A.   Okay.

510:41      Q.   And -- okay.  You've read that section?

6      A.   (c), yes.

7      Q.   Okay.  So pursuant to these changes, a

8 property owner who wishes to use signage to provide

9 notice that entry with, for example, any type of handgun

1010:41 is forbidden, the property owner would have to post a

11 sign that complies with Section 30.05 (c), correct?

12                MR. MILLER:  Objection; form.

13                MS. AZADEH:  Objection; form.

14      A.   Yes.

1510:41      Q.   (BY MS. FERRARO)  And that would be in

16 addition to a sign under Section 30.06, correct?

17                MR. MILLER:  Same objection.

18                MS. AZADEH:  Objection; form.

19      A.   Yes, it appears -- your question was, would

2010:42 they have to -- what was that, again?

21      Q.   (BY MS. FERRARO)  They would have to post a

22 sign under Section 30.05 (c) in addition to a sign under

23 Section 30.06, correct?

24                MS. AZADEH:  Objection; form.

2510:42      A.   Yes, it appears so.
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1      Q.   (BY MS. FERRARO)  And, in addition, they would

2 have to post a sign under 30.07, if they wish to

3 prohibit all people carrying handguns, licensed and

4 unlicensed, correct?

510:42                MS. AZADEH:  Objection; form.

6      A.   So what was your question, again?  I'm trying

7 to --

8      Q.   (BY MS. FERRARO)  So -- sure.

9      A.   I'm trying to stay with you.

1010:42      Q.   So the property owner wishes to exclude all

11 handguns from their property, including both licensed

12 and unlicensed, both open and concealed.  And you

13 previously stated the owner would have to post a sign

14 under Section 30.05 (c) and a sign under 30.06, correct?

1510:43                MS. AZADEH:  Objection; form.

16      A.   Did you mean we previously covered 30.06 and

17 30.07 signs?

18      Q.   (BY MS. FERRARO)  30.05 (c) and 30.06, the

19 owner would have to post both signs, correct?

2010:43                MS. AZADEH:  Objection; form.

21      A.   You kind of have confused me, because the

22 first time you said 30.05 and then they would have to

23 also post 30.07, and now you've said 30.05 and 30.06.

24      Q.   (BY MS. FERRARO)  Okay.  So let's start -- we

2510:44 can start -- start back.  So the property owner wants to

46

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 46 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 67

1 prohibit all handguns from their property.

2      A.   Okay.

3      Q.   That includes licensed and unlicensed, open

4 and concealed.  What signs -- I guess I'll frame it this

510:44 way:  What signs must the property owner post?

6                MR. MILLER:  Objection; form.

7      A.   It -- it was my understanding that if they

8 wanted to prevent the trespass by a license holder with

9 a concealed handgun, they would have to post 30.06 and

1010:44 that if they wanted to prohibit trespass by a licensed

11 holder with open carry, they'd have to post 30.07.

12      Q.   (BY MS. FERRARO)  Okay.  And what if they

13 would like to prohibit trespass by an unlicensed

14 carrier, what would they have to post?

1510:45                MR. MILLER:  Objection; form.

16      A.   I believe that is the 30.05 (c) that we just

17 read.

18      Q.   (BY MS. FERRARO)  So that's a total of three

19 signs, correct?

2010:45                MS. AZADEH:  Objection; form.

21      A.   It appears that that would be three signs to

22 cover all three scenarios.

23      Q.   (BY MS. FERRARO)  Okay.  I just -- I really

24 have a few -- just a few more questions, and then we can

2510:45 take a break and come back and I'll let you know if I
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1 have any more.

2           Does your office provide to property owners

3 signs that comply with Section 30.05?

4      A.   Not that I'm aware of.

510:46      Q.   What about signs that comply with 30.06?

6      A.   Not that I'm aware of.

7      Q.   And what about signs that comply with 30.07?

8      A.   Not that I'm aware of.

9      Q.   Are you aware of any governmental entity that

1010:46 provides those signs?

11      A.   No, I'm not.

12      Q.   Are you aware of any entity, governmental or

13 nongovernmental, that provides those signs free of

14 charge?

1510:46      A.   No, I'm not.

16      Q.   Okay.

17                MS. FERRARO:  So can we take a break off

18 the record?  And then we can just come back to confirm

19 that we'll have no more questions.

2010:46                THE VIDEOGRAPHER:  Going off the -- going

21 off the record.  The time is -- sorry about that, I

22 don't -- 11:46 a.m. [sic].

23                (Recess from 10:46 a.m. to 10:53 a.m.)

24                THE VIDEOGRAPHER:  We're back on the

2510:53 record.  The time is 10:53 a.m.
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1                MS. FERRARO:  Assistant Chief Lee, thank

2 you so much for your time today.  We have no further

3 questions.

4                THE WITNESS:  You're welcome.

510:53                THE REPORTER:  Does anyone else have

6 questions?

7                MS. AZADEH:  I have just a few.

8                   E X A M I N A T I O N

9 BY MS. AZADEH:

1010:54      Q.   Good morning, Chief Lee.  My name is Melissa

11 Azadeh.  I represent the City of Houston in this case.

12 I just have a couple of questions.

13           Are you familiar with the 51 percent sign?

14      A.   Very vaguely.

1510:54      Q.   Okay.  Are you aware the TABC requirements for

16 businesses that sell alcohol for consumption on

17 premises?

18      A.   I'm aware they have that requirement.

19      Q.   And is it your understanding that businesses

2010:54 who receive 51 percent or more of their revenue for --

21 from the sales of alcohol are required to post any of

22 the signs under 30.05, .06, or .07 to exclude gun

23 carriers from their property?

24      A.   Are you asking me if I'm aware of that, that

2510:55 that's a law?

49

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 49 of 421



EXHIBIT # 

50

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 50 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 1

           IN THE UNITED STATES DISTRICT COURT
            FOR THE SOUTHERN DISTRICT OF TEXAS
                     HOUSTON DIVISION
BAY AREA UNITARIAN     :
UNIVERSALIST CHURCH;   :
DRINK HOUSTON BETTER,  :
L.L.C., d/b/a ANTIDOTE :
COFFEE; PERK YOU       :
LATER, L.L.C.,         :
                       :
         Plaintiffs,   :
                       :
VS.                    : CIVIL ACTION NO. 4:20-cv-3081
                       :
KIM OGG, District      :
Attorney for Harris    :
County, in her official:
capacity; ED GONZALEZ, :
County Sheriff for     :
Harris County, in his  :
official capacity; PETE:
BACON, Acting Chief of :
Police for the Webster :
Police Department, in  :
his official capacity; :
TROY FINNER, Chief of  :
the Houston Police     :
Department, in his     :
official capacity,     :
                       :
         Defendants.   :

         ****************************************
             ORAL AND 30(b)(6) DEPOSITION OF
                      HARRIS COUNTY
                      BY AND THROUGH
                     MICHELLE WILHELM
                     AUGUST 24, 2022
         ****************************************

         ORAL AND 30(b)(6) DEPOSITION OF HARRIS COUNTY
BY AND THROUGH OF MICHELLE WILHELM, produced as a
witness at the instance of the Plaintiffs, and duly
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1 sworn, was taken in the above-styled and numbered cause

2 on August 24, 2022, from 9:09 a.m. to 11:43 a.m., via

3 Zoom videoconference, before PHYLLIS WALTZ, RMR, CRR,

4 CRC, Texas CSR, TCRR, Louisiana CCR, in and for the

5 State of Texas, recorded by machine shorthand, pursuant

6 to the Federal Rules of Civil Procedure and the

7 provisions stated on the record or attached hereto; that

8 the deposition shall be read and signed before any

9 Notary Public.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1                   A P P E A R A N C E S
2
3 COUNSEL FOR PLAINTIFFS:

         Ms. Calland M. Ferraro
4          JONES DAY

         717 Texas, Suite 3300
5          Houston, Texas  77002

         Tel:  (832) 239-3860
6          Fax:  (832) 239-3600

         E-mail:  cferraro@jonesday.com
7

              AND
8

         Ms. Lesley Roe
9          Ms. Charlotte Taylor

         JONES DAY
10          51 Louisiana Avenue, N.W.

         Washington, D.C.  20001
11          Tel:  (202) 879-3939

         Fax:  (202) 626-1700
12          E-mail:  ctaylor@jonesday.com
13

COUNSEL FOR DEFENDANTS HARRIS COUNTY D.A. KIM OGG and
14 COUNTY SHERIFF ED GONZALEZ:

         Mr. Matthew Miller
15          Ms. Heena Kepadia

         Mr. Stephen Nichols
16          Ms. Meagan Therese Scott

         HARRIS COUNTY ATTORNEY'S OFFICE
17          1019 Congress Street, Suite 1519

         Houston, Texas  77002
18          Tel:  (713) 274-5390

         E-mail:  heena.kepadia@harriscountytx.gov
19
20 COUNSEL FOR DEFENDANT CITY OF WEBSTER THROUGH ACTING

CHIEF PETER BACON:
21          Mr. Justin C. Pfeiffer

         LEWIS BRISBOIS BISGAARD SMITH, L.L.P.
22          24 Greenway Plaza, Suite 1400

         Houston, Texas  77046
23          Tel:  (713) 659-6767

         E-mail:  justin.pfeiffer@lewisbrisbois.com
24
25
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1             A P P E A R A N C E S (Continued)
2

3 COUNSEL FOR DEFENDANT CITY OF HOUSTON THROUGH TROY
FINNER:

4          Ms. Melissa Azadeh
         Senior Assistant City Attorney

5          CITY OF HOUSTON LEGAL DEPARTMENT
         P.O. Box 368

6          Houston, Texas  77002-0368
         Tel:  (832) 393-6270

7          E-mail:  melissa.azadeh@houstontx.gov
8

VIDEOGRAPHER:
9          Mr. Zach Thetford
10

ALSO PRESENT:
11          Mr. Pete Bacon
12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1                           INDEX
2                                                     PAGE
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3 Stipulations . . . . . . . . . . . . . . . . . . . .  88
4 MICHELLE WILHELM

         Examination by Ms. Taylor  . . . . . . . .    7
5

Signature and changes  . . . . . . . . . . . . . . .  90
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7                          EXHIBITS
8                                                     PAGE
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9          Plaintiffs' Notice of 30(b)(6) Deposition of

         Michelle Wilhelm, five pages
10

WILHELM EXHIBIT NO. 2  . . . . . . . . . . . . . . .  37
11          Penal Code Title 7. Offenses Against
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12          Trespass, 20 pages
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         Expert Report of Dawn Jourdan, 12 pages
14
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15          Complaint for Declaratory and Injunctive

         Relief, 31 pages
16

WILHELM EXHIBIT NO. 5  . . . . . . . . . . . . . . .  63
17          September 1, 2021 Gun Laws, HCDA000461 -

         HCDA000502
18
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19          Texas District & County Attorneys

         Association 2015-2017 Legislative Update,
20          HCDA000503 - HCDA000507
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         Texas District & County Attorneys
22          Association 2019-2021 Legislative Update,
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23
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         Association 2021-2023 Legislative Update,
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1      Q.   What type of training did you do?

2      A.   As you work your way up, you supervise younger

3 prosecutors.  And then as I became more specialized in

4 certain areas, I gave training on probable cause writing

509:20 and in child abuse, physical and sexual abuse issues.

6      Q.   What -- could you describe more what was

7 entailed in the training on probable cause writing?

8      A.   It would be to the Assistant District

9 Attorneys and to law enforcement on drafting probable

1009:20 cause statements and what's required, what's needed, how

11 best to -- to draft the probable cause statement.

12      Q.   Could you describe for us what is -- what a

13 probable cause statement is?

14      A.   A sworn statement of facts, typically by the

1509:20 law enforcement investigating personnel as to the facts

16 that they've developed that lead them to believe that a

17 crime has been committed and to name a particular crime

18 which would occur in Harris County on a particular date,

19 by a particular person.

2009:21      Q.   And how are those probable cause statements

21 used?

22      A.   They're used as a charging -- in a charging

23 document and to secure an arrest warrant for an

24 individual, the accused.

2509:21      Q.   So you said that you were in that role for ten
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1 years as an Assistant District Attorney.  And then what

2 was your next role or what -- what happened when you

3 left that role?

4      A.   I left the office, and then I returned and

509:21 then in my current assignment.

6      Q.   And what is your current position at the

7 Harris District Attorney's office --

8      A.   I'm --

9      Q.   -- Harris County District Attorney's Office?

1009:21      A.   Sorry.  I'm an Assistant District Attorney in

11 the intake division.

12      Q.   And that's the position that you've held since

13 you returned to the office until now?

14      A.   It is.

1509:22      Q.   And what year did you return to the office,

16 precisely?

17      A.   January of 2010.

18      Q.   What are your job responsibilities in your

19 current role?

2009:22      A.   I -- as an intake employee, I assist law

21 enforcement personnel in their investigations, and I

22 process criminal complaints, just secure charging

23 documents.  I prepare the associated necessary motions,

24 and I evaluate evidence presented by law enforcement,

2509:22 using my prosecutorial discretion to make a
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1 determination as to whether the facts are sufficient to

2 support probable cause and prosecution.  I assist the

3 bureau chief of my division and the D.A., as requested.

4      Q.   So returning to -- or a little bit more about

509:23 this evaluation of the evidence presented by law

6 enforcement in order to determine, you know, whether the

7 facts are sufficient to a -- for a prosecution.  Could

8 you describe, how does that process of working with law

9 enforcement typically begin in an individual case?

1009:23      A.   The intake division is staffed by six, seven,

11 eight attorneys, 24 hours a day, and we take phone calls

12 from law enforcement at the scene of a crime, relaying

13 to us the evidence as they are made aware of it.  And we

14 may assist in questions, we may assist with subpoenas,

1509:24 we may assist with search warrants, to enable the

16 investigation to proceed and develop evidence.  Once

17 that phone call is completed, the law enforcement

18 personnel prepare information that's sent to us that

19 then we are able to review and double-check and process

2009:24 into a criminal charge.  We may decline a charge based

21 on the -- the call.  We may ask for additional evidence.

22 Or we may proceed with charges.  That's one way that it

23 can happen.

24           Another way would be -- that's where,

2509:25 typically, they're at the scene and they may have a
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1 person in custody.  There is a second method that's

2 called a 2B, which is you -- typically a follow-up

3 investigation, where no person is in custody, where they

4 then present the facts and a warrant is issued, if we

509:25 determine that probable cause exists and charges are

6 warranted.

7      Q.   And what factors go into your decision that

8 you mentioned when you determine whether to move forward

9 or to decline charges?

1009:25      A.   An evidence-based analysis as applied to the

11 existing law.

12      Q.   Okay.  We'll return to that subsequently.

13           In your current role, do you have any training

14 responsibilities for employees?

1509:26      A.   I do provide training upon request from our

16 bureau chief or the District Attorney and have presented

17 some trainings.

18      Q.   What topics have you presented trainings on?

19      A.   Again, probable cause and on -- most recently,

2009:26 it would be on gun laws and the September '21 gun law

21 changes for the office personnel.

22      Q.   Any other topics on which you've presented

23 trainings?

24      A.   To the office?

2509:26      Q.   Yes, sorry, to the office.

59

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 59 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 18

1      A.   No.

2      Q.   And what do you -- what have you covered in

3 your trainings on probable cause?

4      A.   The same, a -- the -- the probable cause

509:27 affidavit requirements and the best method to write

6 those effectively.

7      Q.   So probable cause writings, again, as you --

8 as you described previously?

9      A.   That's right.

1009:27      Q.   Now --

11      A.   Because it's the basis of every charge.

12      Q.   Sorry, could you repeat that?

13      A.   Because it's the basis of every charge.

14      Q.   Okay.  Thank you.

1509:27           Who reports to you in your current position?

16      A.   No one.

17      Q.   And to whom do you report?

18      A.   To the bureau chief, Jim Leitner.

19      Q.   Do you help create policies for the office?

2009:28      A.   I do not.

21      Q.   Do you help create guidelines for the office?

22      A.   For the office as a whole, I do not.

23      Q.   Do you have any other past employment that --

24 other than what we have mentioned, we discussed already?

2509:28      A.   As a lawyer?
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1      A.   I did not.

2      Q.   Okay.  Can you generally describe the

3 responsibilities of the Harris County District

4 Attorney's Office?

509:38      A.   The role of the Harris County District

6 Attorney's Office is the prosecution of misdemeanor and

7 criminal cases based on an evidence-based analysis of

8 the facts as applied to the law, primarily.

9      Q.   Any other responsibilities that the Harris

1009:38 County District Attorney's Office has?

11      A.   There are some other -- there are some other

12 roles that the District Attorney's office has outside of

13 criminal prosecution, which may include things like

14 temporary restraining orders, protective orders,

1509:39 litigation.  That's all I can think of at this time.

16      Q.   Thank you.

17           Can you describe the territorial jurisdiction

18 of the Harris County District Attorney's Office?

19      A.   Prosecuting crimes which occur in Harris

2009:39 County, Texas.

21      Q.   What are the principal municipalities within

22 Harris County, Texas?

23      A.   Well, there is dozens, but there are Houston

24 Police Department, the -- the Harris County Sheriff's

2509:40 Office, dozens of municipalities and ISD police
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1 agencies.

2      Q.   What are ISD police agencies?

3      A.   School district.

4      Q.   What crimes does the Harris County District

509:40 Attorney office prosecute?

6      A.   Misdemeanor and felony crimes.

7      Q.   Is it fair to say that the Harris County

8 District Attorney's Office would prosecute all crimes

9 found within the Texas Penal Code, if the evidence were

1009:40 present for the prosecution?

11      A.   All crimes contained within the penal code as

12 well -- well as others that have criminal penalty and

13 based on an evidence-based analysis as applied to the

14 law and using our prosecutorial discretion.

1509:41      Q.   What are some examples of other crimes that

16 might be prosecuted that are not found within the Texas

17 Penal Code?

18      A.   There are drug crimes in the health and safety

19 code.  There are theft crimes, metal -- metal occu- --

2009:41 metal recycling center and precious metal crimes in the

21 occupations code.  There are crimes in the government

22 code that provide for a criminal penalty.  Tax code.

23 Among others.

24      Q.   Thank you.  Does the Harris County District

2509:42 Attorney's Office have a policy of refusing to prosecute
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1 individuals for violation of any particular law under

2 the Texas Penal Code?

3                MR. MILLER:  Objection; form.

4                MS. TAYLOR:  I'll restate.

509:42      Q.   (BY MS. TAYLOR)  Are there any crimes defined

6 in the Texas Penal Code that it is the policy of the

7 Harris County District Attorney's Office to refuse to

8 prosecute?

9      A.   The Harris County District Attorney's Office

1009:42 prosecutes all misdemeanor and felony crimes wherein

11 there is sufficient evidence as applied to the law using

12 prosecutorial discretion.

13      Q.   So there are no crimes in the Texas Penal Code

14 that are singled out for different treatment, as a

1509:42 matter of policy?

16                MR. MILLER:  Objection; form.

17      A.   And --

18      Q.   (BY MS. TAYLOR)  I'll restate the question,

19 sorry.  The Harris -- does the Harris County District

2009:43 Attorney's Office have a policy of treating any

21 particular crime in the Texas code, penal code

22 differently?

23                MR. MILLER:  Objection; form.

24      A.   I'm not sure I understand what you mean by

2509:43 "differently."
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1      Q.   (BY MS. TAYLOR)  I'll restate the question.

2 You stated that the Harris County District Attorney's

3 Office will prosecute all misdemeanor and felony crimes

4 contained in the Texas Penal Code where based on an

509:43 evidence-based analysis, if the evidence supports a

6 prosecution.  Is that a fair state- -- summary of your

7 testimony?

8      A.   Using our prosecutorial discretion.

9      Q.   Using your prosecutorial discretion, that's a

1009:44 very fair qualification.  And I was just confirming that

11 there is no policy -- or, let's see, can you confirm

12 that the Texas county -- Harris County District

13 Attorney's Office has no policy of treating any crime in

14 the Texas Penal Code differently?

1509:44                MR. MILLER:  Objection; form.

16                MS. TAYLOR:  I'll put -- I'll restate it.

17      Q.   (BY MS. TAYLOR)  With the -- you have

18 described again that the Harris County District

19 Attorney's Office prosecutes misdemeanor and felony

2009:44 crimes contained in the Texas Penal Code on an -- based

21 on an evidence-based analysis of whether the evidence

22 would support a change and taking into account

23 prosecutorial discretion.  Is that your testimony?

24      A.   Yes, among other codes.

2509:45      Q.   Does the Harris County District Attorney's
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1 Office have any policy exceptions to that approach?

2                MR. MILLER:  Objection; form.

3      Q.   (BY MS. TAYLOR)  I'll state it more simply.

4 Are there any exceptions to that approach?

509:45                MR. MILLER:  Objection; form.

6      Q.   (BY MS. TAYLOR)  Is it the policy of the

7 Harris County District Attorney's Office to refuse to

8 prosecute individuals for a violation of any particular

9 law under the Texas Penal Code?

1009:46      A.   A policy to refuse to prosecute, is that the

11 question?

12      Q.   That's the question.

13      A.   And by "prosecute," you mean what?

14      Q.   By prosecute, I would say, when there's --

1509:46 let's say to refuse to prosecute would mean when there

16 is evidence to support a charge under the Texas Penal

17 Code a policy nevertheless to not prosecute that

18 particular time?

19                MR. MILLER:  Objection; form.

2009:47                You can answer.

21      A.   There may be diversion programs.  That would

22 still be a case that would be handled.  So I'm not sure

23 if that falls under your definition of prosecute, but

24 there may be programs to divert certain charges low

2509:47 level, non-violent charges in the office.
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1      Q.   (BY MS. TAYLOR)  And the memo that you

2 previously described, for example, about mental health

3 diversion programs, is that an example --

4      A.   It is.

509:47      Q.   -- of such a policy?

6      A.   It is.

7      Q.   And where there is such a diversion program,

8 do prosecutors still exercise their discretion as to

9 whether to divert an individual to that program or move

1009:48 forward with charges?

11      A.   Yes.

12      Q.   Okay.  Does the Harris County District

13 Attorney's Office have a practice of refusing to

14 prosecute individuals for violation of any particular

1509:48 law under the Texas Penal Code?

16      A.   Not that I can think of.

17      Q.   Okay.  Thank you.

18           Let's turn more specifically to the Texas

19 Penal Code Sections 30.05, 30.06, and 30.07.  These

2009:49 sections relate to the trime -- crime of trespass; is

21 that correct?

22      A.   Yes.

23      Q.   Would Section 30.05 be a crime that the Harris

24 County District Attorney's Office prosecutes?

2509:49      A.   It is.
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1      Q.   Would Section 30.06 be one of the crimes that

2 the Harris County District Attorney's Office prosecutes?

3      A.   It is qualifying, if sufficient evidence

4 exists based on the analysis, subject to prosecutorial

509:49 discretion and applying the law.

6      Q.   But would -- those qualifications would apply

7 equally to any provision of the Texas Penal Code; is

8 that correct?

9      A.   Correct.

1009:49      Q.   So Section 30.06 is not treated any

11 differently than any other provision in the Texas Penal

12 Code; is that correct?

13      A.   Correct.

14      Q.   And is Section 30.07 one of the crimes that

1509:50 the Harris County District Attorney's Office prosecutes?

16      A.   It is.

17      Q.   Okay.  And, again, is Section 30.07, as a

18 matter of policy of the office, treated any differently

19 from other crimes in the Texas Penal Code?

2009:50                MR. MILLER:  Objection; form.

21      Q.   (BY MS. TAYLOR)  Does the Harris County

22 District Attorney's Office treat prosecutions under

23 Section 30.07 any differently than other crimes in the

24 Texas Penal Code?

2509:50      A.   Subject to the qualifications so stated, it --
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1      Q.   It has to be --

2      A.   -- would be treated the same.

3      Q.   I apologize for speaking over you.  Go ahead

4 and finish your --

509:50      A.   It -- it would be treated the same.

6      Q.   Thank you.  We'll talk more again about

7 this -- the general policy that you have been referring

8 to.

9           So does the Harris -- Harris County District

1009:51 Attorney's Office have a general policy related to

11 bringing charges for crimes under the Texas Penal Code?

12      A.   Just as so stated.  All -- all prosecutions

13 are brought based on an evidence-based analysis as

14 applied to the law, to determine if probable cause

1509:51 exists sufficient for the arrest and prosecution of an

16 accused and subject to prosecutorial discretion.

17      Q.   Does this policy have a name or number?

18      A.   I would have to reflect -- I would have to

19 review the office manual specifically to determine

2009:52 whether or not there would be any cite associated.

21      Q.   But regardless of whether there is a specific

22 name or number, that is the policy of the District

23 Attorney's office?

24      A.   It is.

2509:52      Q.   And I apologize if this is a little bit
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1 repetitive.  In what circumstances is a prosecutor

2 within the Harris County District Attorney's Office

3 permitted to charge an individual for a violation of the

4 Texas Penal Code?

509:52      A.   When sufficient facts are presented and

6 evidence exists, when analyzed against the law to

7 determine that probable cause exists for the arrest and

8 the prosecution of an accused, subject to prosecutorial

9 discretion.

1009:52      Q.   Is the prosecutorial discretion within the

11 exercise solely by an individual Assistant District

12 Attorney?

13      A.   An individual Assistant District Attorney can

14 use their prosecutorial discretion in their analysis of

1509:53 the evidence and the law and in determining whether or

16 not the evidence is sufficient for the arrest and

17 prosecution of an individual in the best interest of

18 justice.

19      Q.   Thank you.  We touched initially on how the

2009:53 intake process works.  I want to revisit that again

21 here.  You described that law enforcement generally will

22 initiate an individual case by coming to the intake

23 division making a phone call.  When did they

24 typically -- you know, is that typically when you first

2509:54 hear about a case from law enforcement?
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1                MS. AZADEH:  Objection; form.

2      Q.   (BY MS. TAYLOR)  Okay.  How does the case --

3 the case intake process get started?

4      A.   It would be by a communication from law

509:54 enforcement, primarily.

6      Q.   And when law enforcement communicates, they --

7 you mentioned that -- sorry, let me start that question

8 again.

9           What is the content of an initial

1009:55 communication from law enforcement, as a general matter?

11      A.   It would --

12                MR. MILLER:  Objection; form.

13      Q.   (BY MS. TAYLOR)  Can you describe a typical

14 example of an initial communication to the intake

1509:55 department from law enforcement?

16      A.   It would vary, depending on the nature of the

17 call; but, typically, it would be a phone call, as I

18 described earlier, one of two ways, either on scene or

19 follow-up investigation call to present the facts to us

2009:56 as the law enforcement personnel has been made aware or

21 developed the evidence in a conversation to us about

22 what evidence they've gathered.

23      Q.   And what analysis would the Harris County

24 District Attorney's Office perform on the evidence that

2509:56 have been gathered?
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1      A.   Hypothetically, give -- in -- in a phone call

2 wherein an officer presents facts to us, then our

3 determination would be whether or not those facts are

4 sufficient to meet the elements of an offense and

509:56 whether or not it -- that evidence rises to the level

6 sufficient for the arrest and prosecution of an accused,

7 using our prosecutorial discretion.

8      Q.   What do you mean by the term elements of the

9 offense?

1009:57      A.   Every offense has criteria that must be met in

11 order to be prosecuted, in order to be met, and so that

12 you'd have to prove in a prosecution in court, and so

13 each of those elements must have sufficient evidence for

14 us to be able to prove in court.  And as an officer

1509:57 relays evidence to us, we go down a checklist in our

16 mind, given whatever hypothetical offense they're

17 calling about.

18      Q.   And if there -- the officer did not convey to

19 you evidence that would meet one of those elements, what

2009:58 would the next step be?

21      A.   In a hypothetical situation, it may be a

22 conversation about what other evidence we would need,

23 where they're falling short in their presentation.

24 Sometimes it's just a conversation and they have that

2509:58 evidence and they didn't relay it in the initial recount
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1 of what evidence they have.  It may be what -- a

2 conversation about what can be done to develop that

3 evidence.  Maybe they need a subpoena for something,

4 they need a search warrant for something, they need to

509:58 conduct more investigation.  And we will direct that or

6 suggest that as alternatives and in a determination of

7 whether or not they can meet that element of proof.

8      Q.   And if there was sufficient evidence on every

9 element, then what would the next step be?

1009:59      A.   In a hypothetical, the next step would be we

11 would make a determination as applied to the law whether

12 or not, using our prosecutorial discretion, a charge is

13 warranted, and we would accept that charge; and the

14 officer would then proceed with the filing of that

1509:59 charge.

16      Q.   So any prosecutor in your office must

17 understand the elements of crimes in Texas, correct?

18      A.   Every prosecutor in the office must meet their

19 burden of proof in prosecuting a crime sufficient so

2010:00 that evidence exists for each and every element.

21      Q.   To perform -- an Assistant District Attorney

22 working in the intake process must understand the

23 elements of the crimes that -- you know, the crime that

24 they are considering charging; is that correct?

2510:00      A.   You may review a crime in the penal code and
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1 understand what elements are required and apply the

2 facts as presented to those elements.

3      Q.   And so let's walk through an example of a

4 crime, and this can be less abstract.  If you could turn

510:01 to Tab 6 in your binder.

6      A.   Okay.

7      Q.   It's an excerpt from the Texas Penal Code.

8 And this, I think, would be Deposition Exhibit 2.

9           We're going to look at Section 30.04 of the

1010:01 Texas Penal Code, which is titled "BURGLARY OF

11 VEHICLES."

12      A.   Okay.

13      Q.   Does your office ever charge people for

14 burglary of vehicles?

1510:02      A.   Yes, when sufficient evidence exists.

16      Q.   Let's look at Section 30.04, and this is on

17 Page 3 of that exhibit.  Where do you see the definition

18 of the crime burglary of a vehicle?  And you can take

19 your time looking.

2010:02      A.   Followed by (a) "A person commits an offense

21 if, without the consent of the owner, he breaks into or

22 enters a vehicle or any part of a vehicle with intent to

23 commit any felony or theft."

24      Q.   And what would you say are the elements of the

2510:02 crime of a burglary of a vehicle?
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1      A.   A particular person on a particular date in

2 Harris County, Texas, without the effective consent of

3 the owner breaks into or enters a vehicle or any part of

4 a vehicle with intent to commit a felony or commit the

510:03 offense of theft.

6      Q.   So one element is the lack of effective

7 consent of the owner; is that correct?

8      A.   Correct.

9      Q.   Another element is breaking or entering a

1010:03 vehicle or part of a vehicle; is that correct?

11      A.   Correct.

12      Q.   And, finally, another element is that there

13 must be an intent to commit a felony or theft; is that

14 correct?

1510:03      A.   Correct.

16      Q.   So in the intake process, if law enforcement

17 believed that burglary of vehicle -- of a vehicle had

18 occurred -- sorry, let me start that question over

19 again.

2010:03           In the intake process for burglary of a

21 vehicle, law enforcement -- would law enforcement need

22 to describe evidence satisfying each of those elements

23 for your office to be satisfied that a charge is

24 possible?

2510:04      A.   Yes.
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1      Q.   So if the facts available to the intake, the

2 Assistant District Attorney handling the intake process

3 indicated that the owner had given consent for the

4 person to enter the vehicle, would that prosecutor be

510:04 permitted to move forward with charges for a violation

6 of Section 30.04?

7      A.   A prosecutor would need to be made aware that

8 each and every element, in this instance to include

9 effective consent -- without effective consent had been

1010:04 met and made, based on the evidence, in order to

11 consider charging a particular person with that -- with

12 that offense.

13      Q.   So if there were evidence -- if there were no

14 evidence of the lack of consent, they would not be

1510:05 permitted to consider a charge?

16      A.   If there was no -- if there was no evidence

17 regarding consent or the lack thereof presented to the

18 D.A., the D.A. at that time would not accept a charge,

19 and may direct further investigation or may decline a

2010:05 charge.

21      Q.   Thank you.  Okay.  Let's look at

22 Section 30.06, which is on Page 13 of the same exhibit.

23 Begins at the bottom of Page 13.

24           Can you tell us the name of the crime defined

2510:05 by Section 30.06?
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1      A.   It is "TRESPASS BY LICENSE HOLDER WITH A

2 CONCEALED HANDGUN."

3      Q.   And can you tell me how this crime is defined

4 by the statute?

510:06      A.   A license holder commits an offense if the

6 license holder:

7           (1) carries a concealed handgun under the

8 authority of Subchapter H, Chapter 411, of the

9 Government Code, on property of another without

1010:06 effective consent; and

11           (2) received notice that entry on the property

12 by a license holder with a concealed handgun was

13 forbidden.

14      Q.   Thank you.  So is one element of that crime

1510:06 that a person must carry a concealed handgun on the

16 property of another?

17      A.   Yes.

18      Q.   And is another element of that crime that the

19 handgun must be carried under the authority of

2010:07 chapter -- Subchapter H, Chapter 411 of the Texas

21 Government Code?

22      A.   Yes, that the handgun must be carried pursuant

23 to that section of the Government Code.

24      Q.   And is another element that the -- sorry, let

2510:07 me start over.
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1           Is another element that the handgun be carried

2 on the property of the owner without the owner's

3 "confective" -- effective consent?

4      A.   It is.

510:07      Q.   And is the last element that the person must

6 have received notice that entry on the property by a

7 license holder with a concealed handgun was forbidden?

8      A.   It is.

9      Q.   So let's say, again, if one of those elements

1010:07 were missing, would the Assistant District Attorney move

11 forward with charging a 30.06 offense in the intake

12 process?

13      A.   Was your question if one of those elements was

14 missing?

1510:08      Q.   Correct.

16      A.   If not all of the elements are met based on

17 the evidence, as applied to the law, the prosecutor

18 would not proceed at that time with the prosecution and

19 may direct further investigation in this hypothetical or

2010:08 may decline the charge at that time, based on the

21 evidence as provided by the officer relaying them.

22      Q.   Just -- I had a -- your screen froze for me.

23 Am I the only one who had that issue in that answer?

24                THE REPORTER:  I heard the answer just

2510:09 fine.
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1                MS. TAYLOR:  Do you mind reading it back

2 to me, Ms. Waltz?

3                THE REPORTER:  Sure.

4                (The last answer was read by the

510:10                 reporter.)

6                MS. TAYLOR:  Thank you.

7      Q.   (BY MS. TAYLOR)  So if the person never

8 received notice that entry with a concealed handgun was

9 forbidden, would the prosecutor in your office be

1010:10 permitted to charge the individual with a violation of

11 Section 30.06?

12      A.   In the hypothetical one of the elements of the

13 offense of 30.06 is effect- -- without effective

14 consent, and if that element is not met, a prosecutor

1510:10 would not proceed with the prosecution at that time with

16 the acceptance of charges and would direct further

17 investigation or may decline charges if that evidence

18 doesn't exist, as relayed by the officer.

19      Q.   Thank you.

2010:10           So that speaks to the element of entering

21 without effective consent.  Under 30.06 (a)(2), there is

22 also a requirement that the license holder receive

23 notice that entry on the property by a license holder

24 with a concealed handgun was forbidden.  And we

2510:11 discussed previously that that notice requirement is
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1 another element of the crime.  So if the person never

2 received notice that entry was forbidden, would the

3 prosecutor be permitted to charge the individual with a

4 violation of 30.06?

510:11      A.   In this hypothetical, the facts are that,

6 as -- as you are relaying, that no notice was given,

7 that's an element of the offense, a prosecutor would

8 then either direct further investigation or decline

9 charges based on the known evidence as relayed by the

1010:12 officer at that time.

11      Q.   Thank you.

12           Section 30.06 defines notice; is that correct?

13      A.   It does.

14      Q.   Can you read out loud the subsection where it

1510:12 defines notice, please?

16      A.   "For purposes of this section, a person

17 receives notice if the owner of the property or someone

18 with apparent authority to act for the owner provides

19 notice to the person by oral or written communication."

2010:12      Q.   And does Section 30.06 define written

21 communication?

22      A.   It does.

23      Q.   Can you please read out loud how it defines

24 written communication?

2510:12      A.   "'Written communication' means:
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1           "(A) a card or other document on which is

2 written language identical to the following:  'Pursuant

3 to Section 30.06, Penal Code (trespass by license holder

4 with a concealed handgun), a person licensed under

510:13 Subchapter H, Chapter 411, Government Code (handgun

6 licensing law), may not enter this property with a

7 concealed handgun'; or

8           "(B) a sign posted on the property that:

9           "(i) includes the language described by

1010:13 Paragraph (A) in both English and Spanish;

11           "(ii) appears in contrasting colors with block

12 letters at least one inch in height; and.

13           (iii) is displayed in a conspicuous manner

14 clearly visible to the public."

1510:13      Q.   Thank you.  So in order for a prosecutor in

16 your office to assess whether an individual has

17 committed a crime under Section 30.06, would the

18 prosecutor have to assess whether the individual

19 received notice as defined by the statute?

2010:14      A.   Yes, whether there -- the offender received

21 personal, oral, or written communication.

22      Q.   And if the notice was written, would the

23 prosecutor have to assess whether the written

24 communication met the statutory requirements?

2510:14      A.   Yes.
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1      Q.   Thank you.

2           I know this is going to get repetitive, but,

3 if you don't mind, we will walk through two more

4 sections of the statute.  Going back to Section 30.05,

510:14 which is on Page 4 of the document that we've been

6 reviewing.  What's the name of the crime defined by this

7 statute?

8      A.   "CRIMINAL TRESPASS."

9      Q.   And how is the crime defined by the statute?

1010:15      A.   "A person commits an offense if the person

11 enters or remains on or in property of another,

12 including residential land, agricultural land, a

13 recreational vehicle park, a building, a general

14 residential operation operating as a residential

1510:15 treatment center, or an aircraft or other vehicle,

16 without effective consent and the person:

17           "(1) had notice that the entry was forbidden;

18 or"

19           received notice to depart but failed to do so.

2010:15      Q.   Thank you.  So is notice an element of this

21 crime as well?

22      A.   It is.

23      Q.   And does Section 30.05 define notice?

24      A.   It does.

2510:16      Q.   Could you please read the definition of notice
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1 from Section 30.05?

2      A.   "Notice means:

3           "(A) oral or written communication by the

4 owner or someone with apparent authority to act for the

510:16 owner;"

6           (B) fencing or other enclosure obviously

7 designated -- designed, excuse me, designed to exclude

8 intruders or to contain livestock;

9           "(C) a sign or signs posted on the property or

1010:16 at the entrance to the building, reasonably likely to

11 come to the attention of intruders, indicating that

12 entry is forbidden;

13           "(D) the placement of identifying purple paint

14 marks on trees or posts on the property, provided that

1510:16 the marks are:

16           "(i) vertical lines of not less than eight

17 inches in length and not less than one inch in width;

18           (ii) placed so the bottom of the mark is not

19 less than three feet from the ground or more than five

2010:17 feet from the ground; and

21           "(iii) placed at locations that are readily

22 visible to any person approaching the property and no

23 more than:

24           "(a) 100 feet apart on forest land; or

2510:17           "(b) 1 ,000 feet apart on land other than
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1 forest land; or

2           (E) the visible presence on the property of a

3 crop grown for human consumption that is under

4 cultivation, in the process of being harvested, or

510:17 marketable if harvested -- harvested at the time of

6 entry.

7      Q.   Thank you.

8           Let's take a look at Section 30.05 (c), which

9 is on Page 6 of this document.

1010:18           I apologize that I'm asking you to do so much

11 reading of statutory language, but could you read

12 Section 30.05 (c) for me?

13      A.   "A person may provide notice that firearms are

14 prohibited on the property by posting a sign at each

1510:18 entrance to the property that:

16           "(1) includes language that is identical to or

17 substantially similar to the following:  'Pursuant to

18 Section 30.05, Penal Code (criminal trespass), a person

19 may not enter this property with a firearm';

2010:18           "(2) includes the language described by

21 Subdivision (1) in both English and Spanish;

22           "(3) appears in contrasting colors with block

23 letters at least one inch in height; and

24           "(4) is displayed in a conspicuous manner

2510:19 clearly visible to the public."
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1      Q.   Does this section describe how someone must

2 give notice if the notice is that firearms are

3 prohibited on the property?

4                MR. MILLER:  Objection; form.

510:19      Q.   (BY MS. TAYLOR)  You can answer.

6      A.   The section provides requirement of a sign

7 that is to be posted at each entrance to the property,

8 which may provide notice.

9      Q.   Thank you.  And the sign described by this

1010:19 section is different from the sign described by -- let

11 me -- let me take a step back for a second.  I want to

12 focus your attention on Section 30.05 (e)(2)(C), which

13 you just read.

14           Moving back to Page 4.  That -- could you

1510:20 reread that text, Section 30.05 (b)(2)(C)?

16      A.   (C) says, "a sign or signs posted on the

17 property or at the entrance to the building, reasonably

18 likely to come to the attention of intruders, indicating

19 that entry is forbidden."

2010:20      Q.   And is the sign described by Section 30.05

21 (b)(2)(C), which you just read this minute, different

22 from the sign described in Section 30.05 (c)?

23      A.   It is different.

24      Q.   And if we could go back to Section 30.05 (6),

2510:21 on Page 14.  You had read aloud the definition of
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1 written communication in Section 30.06 (c)(3).  Do you

2 see that on the page?

3      A.   I do.

4      Q.   And could you reread, please, the language in

510:21 Section 30.06 (c)(3)(A) that must be included in written

6 communication?

7      A.   For (A) "'Written communication' means:

8           "(A) a card or other document on which is

9 written language identical to the following:  'Pursuant

1010:22 to Section 30.06, Penal Code (trespass by license holder

11 with a concealed handgun), a person licensed under

12 Subchapter H, Chapter 411, Government Code (handgun

13 licensing law), may not enter this property with a

14 concealed handgun."

1510:22      Q.   Could you also read Subsection (B)?

16      A.   "(B) a sign posted on the property that:"

17           includes language described by Paragraph (A)

18 in both English and Spanish;

19           "(ii) appears in contrasting colors with block

2010:22 letters at least one inch in height; and

21           "(iii) is displayed in a conspicuous manner

22 clearly visible to the public."

23      Q.   And is the language described in Section 30.06

24 (c)(3)(B) different from the sign -- and it's fine if

2510:23 you want to take a moment to review both side by side.
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1 But is the sign defined in Section 30.06 (c)(3)(B),

2 which you just read aloud, different from the sign

3 described in Section 30.05 (b)(2)(C)?

4      A.   My reading is that it's -- it is -- it -- the

510:23 other cite -- the other -- the other section that you're

6 mentioning is that as it relates to the written

7 communication under 30.05 related to handguns?

8      Q.   Sorry, I was actually asking you about

9 Section 30.05 (b)(2)(C), which is, I'll read it, "a sign

1010:23 or signs posted on the property or at the entrance to

11 the building, reasonably likely to come to the attention

12 of intruders, indicating that entry is forbidden"?

13      A.   So that's the general trespass warning, not

14 the firearm warning, so it is different.

1510:24      Q.   It is different from this Section 30.06 --

16      A.   It is.

17      Q.   -- (c)(3)?

18           Thank you.

19           Okay.  Moving on to Section 30.07.

2010:24           Actually, before we move on to Section 30.07,

21 could you describe how those two notice requirements are

22 different?

23      A.   The requirements for the handgun trespass are

24 more specific.

2510:24      Q.   Thank you.
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1           Moving on to Section 30.07 -- and this is the

2 last time that I will be asking you to read extensive

3 statutory text, but I'm afraid I will again ask you to

4 do so.  What is the name of the crime defined by

510:25 Section 30.07?

6      A.   Trespass by license holder with an open

7 carry -- openly carried handgun.

8      Q.   And can you read for me the definition of this

9 crime?

1010:25      A.   "A license holder commits an offense if the

11 license holder:"

12           (1) openly carries a handgun under the

13 authority of Subchapter H, Chapter 411 of the Government

14 Code on property of another without effective consent

1510:25 and

16           "(2) receive notice that entry on the property

17 by a license holder openly carrying a handgun was

18 forbidden."

19      Q.   So notice is an element of this crime defined

2010:25 in Section 30.07, correct?

21      A.   Correct.

22      Q.   And does Section 30.07 define notice?

23      A.   It does.

24      Q.   Could you read for me that definition?

2510:26      A.   "For purposes of this section, a person
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1 receives notice if the owner of the property or someone

2 with apparent authority to act for the owner provides

3 notice to the person by oral or written communication."

4      Q.   Thank you.  And does Section 30.07 define

510:26 written communication?

6      A.   It does.

7      Q.   Could you please read that definition?

8      A.   Section (c)(3) "'Written Communication'

9 means:"

1010:26           (A) a card or other document on which is

11 written language identical to the following:  Pursuant

12 to Section 30.07, Penal Code (trespass by license holder

13 with an openly carried handgun), a person licensed under

14 subchapter H, Chapter 411, Government Code hand- --

1510:27 (handgun licensing law), may not enter this property

16 with a handgun that is carried openly; or

17           "(B) a sign posted on the property that:

18           "(i) includes the language described by

19 Paragraph (A) in both English and Spanish;

2010:27           "(ii) appears in contrasting colors with block

21 letters at least one inch in height; and

22           "(iii) is displayed in a conspicuous manner

23 clearly visible to the public at each entrance to the

24 property."

2510:27      Q.   And if the notice element were missing from a
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1 law enforcement officer's description of the facts,

2 would a prosecutor in your office be permitted to charge

3 someone for violating 30.07?

4      A.   Since notice is an element of the offense, if

510:28 the evidence wasn't sufficient to support that element,

6 the prosecutor would direct the officer to conduct

7 further investigation and would not charge that offense,

8 given the evidence as presented at that time and may

9 decline that charge, should that evidence not exist.

1010:28      Q.   So in order to decide whether to charge

11 someone, the prosecutor would have to evaluate whether

12 the notice -- the person received notice that is

13 sufficient under the statute?

14      A.   Yes, whether the person received sufficient

1510:28 effective notice under the statute.

16      Q.   And so I want to once again direct you back to

17 the general trespass statute Section 30.05 and

18 specifically Section 30.05 (b)(2)(C) that describes --

19 that define- -- it's one of the el- -- one of the

2010:29 subparts of the definition of notice.  Could you reread

21 Section (b)(2)(C) there?

22      A.   (b)(2)(C) notice means oral or written

23 communication by the owner or someone with apparent

24 authority to act for the owner;

2510:29           "(B)" -- are you ref- -- do you mean read all
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1 this again?

2      Q.   Just -- if you could skip B and just read C.

3      A.   B -- there is A, B, C, D, E.  It may go on,

4 but it's what I just read.  But C is "a sign or signs

510:29 posted on the property or at the entrance to the

6 building, reasonably likely to come to the attention of

7 intruders, indicating that entry is forbidden."

8      Q.   And is that sign described by the text that

9 you just read different from the sign defined by

1010:30 Section 30.07 -- now, I'm flipping back -- by

11 Section 30.07 (c)(3)?

12      A.   Yes, the signage for general trespass is

13 different than the signage for trespass with a handgun

14 or a firearm.

1510:30      Q.   And how is it different?

16      A.   The requirement -- the signage requirement is

17 more specific so as to give notice to a offender for

18 handgun and firearm trespass, which is the basis only

19 for criminal trespass.

2010:31      Q.   Thank you.

21           If you could turn to Tab 7 in your binder,

22 Page 11.

23                MR. MILLER:  Hey, Charlotte, real quick,

24 since we're switching exhibits, we've been going about

2510:31 90 minutes.
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1                Michelle, do you need a break?

2                THE WITNESS:  Yeah, that would be great.

3 I need to refresh my drink.

4                MS. TAYLOR:  Okay.  Should we take a

510:31 five-minute break?

6                MR. MILLER:  That works for me.

7                Michelle, is that all right?

8                THE WITNESS:  Yeah, that's fine.

9                MR. MILLER:  Okay.

1010:31                MS. TAYLOR:  Okay, thanks.

11                THE VIDEOGRAPHER:  All right.  Off the

12 record at 10:31 a.m.

13                (Recess from 10:31 a.m. to 10:42 a.m.)

14                THE VIDEOGRAPHER:  Back on the record at

1510:42 10:42 a.m.

16      Q.   (BY MS. TAYLOR)  Thank you.

17           So we had turned to Tab 7 in the binder, which

18 will be Deposition Exhibit 3, and that -- if you could

19 turn to Page 11.

2010:43           Do you see the sign displayed at the top of

21 this page?

22      A.   I do.

23      Q.   In evaluating whether this sign provides the

24 notice required by Section 30.07, what would a

2510:43 prosecutor in your office have to consider?
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1      A.   Whether or not it complied with the written

2 notice requirements as outlined that we've read through.

3      Q.   For Section 30.07?

4      A.   Specifically for 30.07, if -- if that's what

510:44 you're asking me, yes.

6      Q.   Yes.  And the same would be true of

7 Section 30.06?

8      A.   It would.

9      Q.   Does this sign qualify as notice, as defined

1010:44 by Section 30.07?

11      A.   There are various methods of notice, as far as

12 written notice in a sign.  It does not contain the

13 statutory language.

14      Q.   So it would not qualify as written notice

1510:44 provided by sign within the definition of Section 30.07?

16      A.   It would not comply with all of the

17 requirements.

18      Q.   Why not?

19      A.   Well, we'd have to go back.  It's not a

2010:45 particular size with particular font with Spanish and

21 English and the required verbiage.

22      Q.   And would it qualify as written sign --

23 written notice by sign as defined by Section 30.06?

24      A.   The spec- -- it would not comply with the

2510:45 specific handgun signage requirements under 30.06.
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1      Q.   And why not?

2      A.   It doesn't meet the required -- it doesn't

3 meet the requirements as outlined in 30.06.

4      Q.   Thank you.  Could you turn to Tab 8 in the

510:46 binder, which is our -- the complaint, and that will be

6 Deposition Exhibit 4, and, specifically, to Page 8.

7           So starting with the sign on the left.  Do you

8 want to take a moment to review that sign?

9      A.   Okay.

1010:46      Q.   So in evaluating whether this sign provides

11 written notice by sign, as set forth in Section 30.06,

12 what would a prosecutor in your office have to consider?

13      A.   Whether it meets the requirements under (c)(3)

14 for written communication, which includes (b)(1), (2),

1510:47 and (3).

16      Q.   And just to review Section 30.06 (b) (1), (2),

17 and (3), that -- those are the requirements I'm reading

18 from the statute, that the sign includes specific

19 language -- includes the language described by

2010:48 Paragraph (A) in both English and Spanish; appears in

21 contrasting colors with block letters at least one inch

22 in height; and is displayed in a conspicuous manner

23 clearly visible to the public.

24           Does this sign provide notice as defined by

2510:48 Section 30.06?
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1      A.   The verbiage appears to be correct.  I don't

2 know Spanish, but the English verb- -- verbiage appears

3 to be correct.  I'm not -- I have no information whether

4 it meets the other requirements.

510:48      Q.   And if you could look at the sign on the

6 right.  Do you want to take a moment to review that

7 sign?

8           In evaluating whether this sign provides

9 notice, written notice by sign as required by

1010:49 Section 30.07, what would a prosecutor in your office

11 have to consider?

12      A.   Whether or not that sign meets the written

13 communication sign requirements under 30.07 (3)(B).

14      Q.   And does this sign qualify as notice under

1510:49 Section 30.07, written -- written notice by sign?

16      A.   The verbiage appears correct in English.  I'm

17 not sure whether or not, based on the -- what you're

18 depicting, it meets (b)(2) or (b)(3).  I would need more

19 information.

2010:50      Q.   Right.  Subsection (b)(2) requires that the

21 sign appear with contrasting block letters at least --

22 at least one inch in height?

23      A.   Correct.

24      Q.   And why can't you evaluate that on the basis

2510:50 of this --
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1      A.   Well, if -- I don't know dimension, but I also

2 don't know if you're showing me this -- I mean, it

3 doesn't appear to be in con- -- different colors.  I

4 didn't know if this is just a black and white, you know.

510:50      Q.   Right.

6      A.   If -- if you're purporting that it has colors

7 or, just looking at it, it doesn't appear to be in two

8 different colors.

9      Q.   Right.

1010:50      A.   Contrasting colors.

11      Q.   So it would be required to have the letters be

12 one inch high and appear in contrasting colors; is that

13 correct?

14      A.   Right.

1510:50      Q.   Thank you.

16           Okay.  I want to move on to training.  Can you

17 explain the type of training that employees -- sorry,

18 let me restate that.

19           Can you explain the type of training that

2010:51 prosecutors in your office receive with respect to their

21 duties?

22      A.   That seems to be broad, as it relates to

23 what -- what -- what function of their duties are.

24      Q.   That's fair.  Why don't we focus more narrowly

2510:51 on charging decisions.  What types of training do
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1      A.   No.

2      Q.   Any specific trainings relating to

3 Section 30.07?

4      A.   No.

510:57      Q.   Okay.  Let's move on to Tab 9 in your binder.

6 This will be Deposition Exhibit -- we at 5 now?

7                MR. MILLER:  Yeah.

8                THE REPORTER:  Yes, ma'am.

9      Q.   (BY MS. TAYLOR)  Yeah.  It's 5.  This is a

1010:58 presentation entitled "SEPTEMBER 1, 2021 GUN LAWS."

11           Do you recognize this presentation?

12      A.   I do.

13      Q.   Your name appears on the cover page.  Did you

14 assist in preparing these materials?

1510:58      A.   I did.

16      Q.   In what capacity did you assist in preparing

17 these materials?

18      A.   I did research on the new legislation, to

19 better understand the offenses, and I assisted in

2010:58 preparing the PowerPoint.

21      Q.   And what are you referring to when you refer

22 to "the new legislation"?

23      A.   September 1, 2021, there was some new gun

24 legislation related to permitless carry and some

2510:59 statutory changes.
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1      Q.   Did you participate in a presentation based on

2 these materials?

3      A.   Yes.

4      Q.   When was that presentation given?

510:59      A.   I believe it was September 1st, because that's

6 when the new gun laws went into effect.  That's my

7 recollection.

8      Q.   And where was that presentation given?

9      A.   It was via Zoom, in our -- from this office.

1010:59      Q.   And who were the other attendees on Zoom?

11      A.   Assistant District Attorneys, at their

12 discretion.

13      Q.   Are these types of presentations given often?

14      A.   There is a training -- there are many

1511:00 training -- trainings provided that the D.A.s can --

16 some mandated, some not, that can attend.

17      Q.   And when you say "many trainings," would these

18 typically be on new developments in the law?

19      A.   Oftentimes.

2011:00      Q.   What would be some other examples of a

21 training that would be offered to Assistant District

22 Attorneys?

23      A.   Some examples would include ethics trainings.

24 When we went paperless, how that worked, that you have

2511:00 the con- -- the program trainings, as examples.
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1      Q.   If you could go to Slide 33 in this, which is

2 Bates No. 493.

3           What does that slide show?

4      A.   A -- a signage from 30 -- it appears to be an

511:01 example of 30.05.

6      Q.   And when you say "an example of 30.05," do you

7 mean a sign that is compliant with --

8      A.   Yes.

9      Q.   -- specific notice requirements set forth in

1011:01 Section 30.05 for firearms?

11      A.   Pursuant to Section 30.05, trespass with a

12 firearm.

13      Q.   And if you could go to the next page,

14 Slide 34, Bates No. 494.

1511:02           What does this slide show?

16      A.   It appears to be a sign -- an example of a

17 sign pursuant to Section 30.06 of the penal code.

18      Q.   And by "pursuant to Section 30.06," what do

19 you mean?

2011:02      A.   Which comports with the requirements, appears

21 to comport with the requirements or is an example of the

22 signage.

23      Q.   An example of a sign that would be compliant

24 with the requirements of Section 30.06 for notice by

2511:02 sign?
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1      A.   Of the written requirements pursuant to 30.06.

2      Q.   Of the requirements for written notice

3 pursuant to 30.06.

4           And if we could go to the next slide, which is

511:02 34, Bates No. 495.  What does this slide show?

6      A.   The same, an example of a sign which may

7 comport with the requirements of 30.07 for signage note,

8 written notice.

9      Q.   Why would examples of these signs be presented

1011:03 to prosecutors in a training?

11      A.   One example would be to make them aware of the

12 signage requirements.

13      Q.   And why would they have to be familiar with

14 those signage requirements?

1511:03      A.   Because notice is an element.  Proper notice

16 to the offender that such entry is prohibited.

17      Q.   So they would have to be able to evaluate

18 whether notice had been provided compliant with statute?

19      A.   They would need to know -- they would need to

2011:04 know that notice is an element, that written signage is

21 a method of notice, and that there are requirements for

22 the written signage in order to determine based on what

23 the officer is recounting as to the evidence, whether or

24 not the evidence is sufficient to comport with the

2511:04 requirements.
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1      Q.   Thank you.

2           If you could go to Tab 10 in your binder.

3 This will be Deposition Exhibit 6.

4           Do you recognize this document?

511:04      A.   Yes.

6      Q.   When did you review this document?

7      A.   This document, I don't know that I reviewed

8 this document.  I'm familiar with the TDCAA legislative

9 update.  I don't know that I went back to 2015, but I --

1011:05 I'm familiar with that text, that book.

11      Q.   So this is prepared -- is this -- is it

12 correct that this is prepared by the Texas District &

13 County Attorneys Association?

14      A.   Yes, it's published by the Texas District &

1511:05 County Attorneys office -- Association, sorry.

16      Q.   What is the Texas District & County Attorneys

17 Association?

18      A.   I don't know all of their roles.  I know that

19 they -- it's an association that provides some training

2011:06 to D.A.s.  They publish texts.  I don't know their, you

21 know, roles or reason for being.

22      Q.   So they may do other things, but they do

23 provide materials for the purpose of training D.A.s and

24 Assistant D.A.s?

2511:06      A.   Yes.
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1      Q.   Are you a member?

2      A.   Yes.

3      Q.   What is the purpose of this document?

4      A.   In its entirety, the legislative update is a

511:06 small booklet that provides highlights, legislative

6 updates that are relevant to prosecution, generally.

7      Q.   And how did this update come into the

8 possession of the Harris County District Attorney's

9 Office?

1011:07      A.   I -- I don't know how it came into the

11 possession of the District Attorney's office.  I know

12 that we are provided with copies of the books for our

13 education on the update, legislative updates, to

14 reinforce the changes in the law.

1511:07      Q.   And do you receive copies of these on a

16 regular basis?  Does the office receive copies of these

17 on a regular basis?

18      A.   My understanding is that legislative updates

19 are issued every two years, when the legislative changes

2011:07 are made, and that copies are provided, bought,

21 obtained, and distributed.

22      Q.   How is this document used to train prosecutors

23 in your office?

24      A.   It's -- it's a book that's provided along with

2511:08 all the relevant codes that are provided to individual
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1 D.A.s for their use.

2      Q.   Would this be provided to every individual

3 D.A. in your office?

4      A.   I believe it's available to every D.A.

511:08      Q.   Why are District Attorneys trained on changes

6 to the laws?

7      A.   Because we have to apply the law as written,

8 as enacted, in determining and pros- -- whether probable

9 cause exists and in prosecuting individuals for crimes

1011:08 committed.

11      Q.   Is it important that these trainings

12 accurately depict the law?

13      A.   It is a -- are you referring to the

14 legislative update?

1511:09      Q.   Yes.

16      A.   It is a tool.  It is a tool that we use along

17 with the actual code may -- maybe you review the actual

18 bill.  So it is one of the items that you review in

19 order to be made aware of and updated on legislative

2011:09 changes.

21      Q.   Okay.  If we could go to Bates Page 506.

22           So you see at the bottom right-hand side,

23 portion of that page.

24                MS. TAYLOR:  If you could scroll up a

2511:10 little bit, Lesley.
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1                All right.

2      Q.   (BY MS. TAYLOR)  So there is "CHAPTER 30,

3 BURGLARY AND CRIMINAL TRESPASS."  And there is a

4 discussion there, if you want to take a moment to

511:10 review, of HB 910, effective January 1st, 2016.

6           Do you want to read what it says under the

7 first section there, "30.05 CRIMINAL TRESPASS"?

8      A.   It says, HB 910 (effective January 1, 2016)

9 extends the concealed handgun license defense in

1011:10 subsection (f) to a licensed person openly carrying the

11 handgun in a shoulder or belt holster.  Those trespass

12 cases will now be handled under new 30.07 described in

13 more detail below.

14      Q.   Are you aware of the change in law that is

1511:11 being discussed there?

16      A.   Yes.

17      Q.   Could you describe what that change in the law

18 was?

19      A.   Prior, there was only concealed handgun

2011:11 licensing concealed carry, and this provided for open

21 carry in a shoulder or belt holster.  The law changed to

22 allow for that.

23      Q.   And with respect to trespass laws, how were

24 those changed when open carry was permitted?

2511:11      A.   Well, I, as stated, it added 30.07.  30.06 is
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1 for a license holder with a concealed handgun.  So

2 they -- rather than, I guess, amending that section,

3 they added 30.07 to include a license holder with open

4 carried handgun.

511:11      Q.   Thanks.

6           And if you could go down to the next section,

7 Section 30.06 "TRESPASS BY LICENSE HOLDER WITH A

8 CONCEALED HANDGUN."  Could you read the first two

9 paragraphs there?

1011:12      A.   House Bill 910 (effective January 1, 2016)

11 revises the title of this section and makes the

12 following changes:

13           the written communication provisions of

14 (c)(3)(A) are changed to more clearly limit this section

1511:12 to concealed carry - something that will require all

16 30.06 signs to be re-done, because the statute requires

17 their language to be "identical" to that used in this

18 subsection; and

19           the default punishment range in subsection (d)

2011:12 for a general violation of this section -- of this

21 offense is lowered from a Class A to a Class C

22 misdemeanor with a maximum fine of $200; however, a

23 Class A misdemeanor still applies to a license holder

24 who, after entering the property, is personally given

2511:13 oral notice and still fails to depart.
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1      Q.   And is this -- so let me take a moment.

2           The middle paragraph that you read describes

3 changes to the written communication provisions of

4 Section 30.06 (c)(3)(A).  Are you familiar with those

511:13 changes?

6      A.   I read it to say it will now be specific as to

7 the required language.  I don't know what the changes

8 were from to that.

9      Q.   You're not familiar with the specific changes

1011:13 that were being made to 30.06 signs?

11      A.   Right, what the -- what the difference would

12 be pre- and post.

13      Q.   But it's indicating that changes to those

14 signs were going to be required because the statutory --

1511:14 because the statutory requirements had changed; is that

16 correct?

17      A.   Correct.

18      Q.   And would this be -- have been part of

19 training materials provided to the D.A.s in your office,

2011:14 as you described before?

21      A.   The legislative update manual is made

22 available to all D.A.s, to my knowledge.

23      Q.   In the next paragraph, "SECTION 30.07 TRESPASS

24 BY A LICENSE HOLDER WITH AN OPENLY CARRIED HANDGUN," do

2511:14 you mind -- could you please read that paragraph?
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1      A.   House Bill 910 (effective January 1, 2016)

2 creates this new offense to apply the principles and

3 practices of 30.06 to those who are openly carrying hand

4 guns for which they are licensed.  The wording of this

511:15 new offense is almost identical to that of 30.06 except

6 that it applies to openly carried, rather than concealed

7 handguns.  In addition, it adds a new subsection (f) to

8 clarify that it is not a defense that the handgun was

9 carried in a shoulder or belt holster.  As a result of

1011:15 the creation of this new section, property owners can

11 now post notices to exclude concealed carriers, open

12 carriers, or both from their property - but they need a

13 separate sign for each type of actor.  For more

14 information on open carry and campus carry, see the

1511:15 notes in Chapter 46 (Weapons).

16      Q.   Does this reflect the change that you just

17 described, that open carry had been authorized by the

18 Texas Legislature?

19      A.   Yes.

2011:16      Q.   And what change to the trespass code

21 specifically is it describing?

22      A.   It adds a whole section -- new Section 30.07,

23 so that it can address the openly carried handgun.

24      Q.   And it states that property owners can post

2511:16 notices to exclude concealed carriers, open carriers, or

106

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 106 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 74

1 both from their property, but they need a separate sign

2 for each type of actor.  Would that be consistent with

3 trainings provided to your prosecutors?

4      A.   Yes.

511:16      Q.   All right.  Can we move on to Tab 11, which

6 will be Deposition Exhibit 7?

7           Do you recognize this document?

8      A.   I do.

9      Q.   What is this document?

1011:17      A.   It's the legislative update manual for 2019

11 through '21.

12      Q.   And what is the purpose of this document?

13      A.   To serve as a source of information related to

14 legislative updates, changes in codes and penalties.

1511:17      Q.   And would this legislative update, like the

16 previous one that we just reviewed, was this made

17 available to prosecutors in your office?

18      A.   I believe the manuals are obtained and

19 available for distribution.

2011:17      Q.   And have you read this specific legislative

21 update?

22      A.   Yes.  In pertinent part, it recovers

23 legislative updates some of which are not -- don't

24 really apply to my --

2511:18      Q.   Right.
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1      A.   -- my specific role.

2      Q.   So which parts did you read, specifically?

3      A.   Well, the penal code is one of the sections in

4 there, and they cover other codes, some of which I may

511:18 need or have knowledge of.  But I just don't want to

6 leave the impression that I'm versed on the entire

7 manual.

8      Q.   Thank you.

9           If we could turn to Page -- Bates Page 515,

1011:18 which is, I believe, Page -- the last page of this pdf.

11 Thank you.

12           So it has "TITLE 7.  OFFENSES AGAINST

13 PROPERTY" "CHAPTER 30, BURGLARY AND CRIMINAL TRESPASS."

14 Could you read the very first paragraph there, just the

1511:19 sing paragraph, under "CRIMINAL TRESPASS"?

16      A.   House Bill 302 adds new defenses to

17 prosecution under this section for certain people who

18 carry a firearm or ammunition at the following property

19 subject to landlord-tenant contracts.

2011:19      Q.   And are you familiar with the change of law

21 that's being described there?

22      A.   Yes.

23      Q.   Could you describe that change of law, in a

24 general manner?

2511:19      A.   As a general matter, it -- the changes allow
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1 for handgun carriers to carry in more instances

2 providing defenses for owners, tenants, and guests of

3 owners in a tenant-landlord relationship, is my

4 understanding.

511:20      Q.   So if we could go down the page to the first

6 paragraph below the bullet points that starts, "As a

7 result of these changes..."  Could you read that

8 sentence?

9      A.   As a result of these changes, owners and

1011:20 landlords of residential rental property can no longer

11 enforce blanket trespass notices prohibiting firearms or

12 ammunition at their rental properties but must instead

13 limit such notice to uninvited members of the public in

14 common areas.  Furthermore, House Bill 302 enacts a new

1511:21 Property Code Section 82.121, 92.026, and 94.257 to

16 prevent an owner or landlord from attempting to prohibit

17 any of the conduct authorized by the bill through a

18 lease provision or other means (although Section 9 of

19 House Bill 302 includes a grandfather clause for those

2011:21 latter two sections that preserves the enforceability of

21 lease provisions entered into or renewed before

22 September 1, 2019).  Accordingly, the triumph of

23 individual gun rights over private property rights in

24 the Penal Code is now almost complete (with the

2511:21 exception of commercial rental property, which no
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1 doubt -- which will no doubt be targeted next session),

2 and the application of trespass laws to licensed and

3 unlicensed carry of firearms will be that much more

4 difficult for law enforcement officers to decipher and

511:22 enforce at the scene.

6      Q.   Thank you.  Going back to the first

7 paragraph -- sentence in that paragraph.  "As a result

8 of these changes, owners and landlords of residential

9 property can no longer enforce blanket trespass notices

1011:22 prohibiting firearms or ammunition at their rental

11 properties but must instead limit such notices to

12 uninvited members of the public in common areas."

13           Is that consistent with the description you

14 gave of generally what HB 302 accomplished?

1511:22      A.   Generally, it seems to.

16      Q.   And with the sentence, "Accordingly, the

17 triumph of individual gun rights over private property

18 rights in the Penal Code is now almost complete," would

19 that be -- that was provided to Harris County District

2011:23 Attorneys as part of training materials?

21                MR. MILLER:  Objection; form.

22      Q.   (BY MS. TAYLOR)  Was that sentence included in

23 training materials that were provided to Harris County

24 District Attorneys?

2511:23      A.   The manual is obtained by the D.A.s office and
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1 available to prosecutors.

2      Q.   In the next Section "30.06 TRESPASS BY A

3 LICENSE HOLDER WITH A CONCEALED HANDGUN," could you read

4 the first paragraph under that title?

511:24      A.   HB 121 adds subsection (g) creating a defense

6 to prosecution if the license holder promptly departs

7 after receiving oral notice from the owner or the

8 owner's agent that entry onto the property with a

9 concealed handgun is forbidden.  Thus, license holders

1011:24 who do not comply with written or posted 30.06 notices -

11 whether through honest oversight or willful ignorance --

12 are immune to prosecution for that Class C misdemeanor

13 if they leave after being orally told of the

14 prohibition.

1511:24      Q.   Are you familiar with the change in law that's

16 being described in that paragraph?

17      A.   I am.

18      Q.   In your own words, can you state what that

19 change in law is or was?

2011:24      A.   A person must receive oral communication that

21 their entry with a firearm is prohibited and given the

22 opportunity to depart or to determine what level of

23 offense it is, if any.

24      Q.   It says that license holders that do not

2511:25 comply with written or posted 30.06 notices - whether
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1 through honest oversight or willful ignorance - are

2 immune to prosecution for that Class C misdemeanor if

3 they leave after being orally told of the prohibition.

4           In your own words, could you state what that

511:25 sentence is saying?

6                MR. MILLER:  I just want to clarify,

7 you're asking her as Michelle Wilhelm?

8                MS. TAYLOR:  In her own words, I'll ask

9 for Michelle Wilhelm's, and then I'll return to the

1011:26 30(b)(6) capacity.

11                MR. MILLER:  Thanks.

12      A.   The sentence reads to state that if a person

13 departs after being told, orally receiving notice of the

14 prohibition, it's a defense to prosecution.

1511:26      Q.   (BY MS. TAYLOR)  So returning from your

16 individual capacity to your capacity as a 30(b)(6)

17 witness.  What would it mean for someone to, using the

18 words here, not comply with written or posted 30.06

19 notices through willful ignorance?

2011:27                MR. MILLER:  Objection; form.

21      Q.   (BY MS. TAYLOR)  You can answer.

22      A.   Yeah, I don't -- I don't know what the author

23 means by that willful ignorance.  Personally, it

24 indicates to me lack of knowledge.

2511:27      Q.   And, personally, the distinction between
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1 honest oversight or willful ignorance, how is honest

2 oversight different from willful ignorance?

3      A.   I don't -- I have no opinion.  I don't -- it

4 would -- I would be speculating what the author means by

511:28 that.

6      Q.   Okay.

7           If we could go to Tab 12.

8           Again, do you recognize this document?

9      A.   Yes.

1011:28      Q.   And what is it?

11      A.   It's the most recent legislative update, dated

12 2021 to 2023, from the Texas District & Counties

13 Attorneys Association.

14      Q.   And similar to the previous legislative

1511:28 updates that we discussed, would this legislative update

16 routinely be made available to District Attorneys in the

17 Harris County office?

18      A.   It is made available, to my knowledge.

19                THE REPORTER:  Do you want to mark this as

2011:29 Exhibit 8?

21                MS. TAYLOR:  Yes, thank you for the

22 reminder.  I'd like to mark this as Exhibit 8.

23      Q.   (BY MS. TAYLOR)  Have you read this document?

24      A.   I have.

2511:29      Q.   Is it important that the information in this
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1 document be accurate?

2      A.   To preface, there is legislative changes and

3 there are annotations and comment -- comment.  I would

4 assume that the legislative changes, as noted therein,

511:30 are accurate.

6      Q.   And is that the reason why it's provided to --

7 as training materials to District Attorneys?

8                MR. MILLER:  Objection; form.

9                MS. TAYLOR:  I'll restate that one.

1011:30      Q.   (BY MS. TAYLOR)  Is this provided to District

11 Attorneys for the purposes of training because it

12 contains accurate summaries of legislative changes?

13      A.   It is provided to put District Attorneys on

14 notice of legislative changes for which you may seek

1511:31 other information, most importantly the codes itself.

16      Q.   Could you read the first paragraph under --

17 I'm sorry, I'm on page -- Bates Page 519.

18           Do you see where it says "CHAPTER 30.

19 BURGLARY AND CRIMINAL TRESPASS"?

2011:32      A.   I do.

21      Q.   Could you read that first paragraph?

22      A.   "When the current Penal Code was enacted" --

23 oh, wait, I'm reading under --

24      Q.   That's correct.

2511:32      A.   Right there, is that what you meant?
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1      Q.   Yeah.

2      A.   When the current Penal Code was enacted in

3 1994, the criminal trespass statute contained four

4 subsections and could fit on one legal-sized page in

511:32 bill format.  After the recently concluded 87th Regular

6 Session, the offense now spans roughly 13 pages' worth

7 of at least 15 different subsections, plus it has

8 spawned two additional and equally lengthy trespass

9 offenses under Sections 30.06 and 30.07.  Most of this

1011:32 logorrhea is due to the Legislature's continuing crusade

11 to regulate (or eliminate) public and private property

12 owners' rights to determine who can carry firearms on

13 their property via bills such as House Bill 1927, this

14 session's permitless carry bill.

1511:33           oh, this -- I should -- here's how that played

16 out in this chapter this session, but also read the

17 notes under Chapter 46 (Weapons) for details on House

18 Bill 1927 and other bills that further change how

19 firearms and weapons - are or are not - regulated under

2011:33 the Penal Code now.

21      Q.   Are you familiar with HB 1927 that's described

22 in this paragraph?

23      A.   Generally.

24      Q.   At a general level, what's your understanding

2511:33 of what HB 1927 contains?
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1      A.   Allowed for permitless carry.

2      Q.   And did it make corresponding changes to the

3 trespass code?

4      A.   There were subsequent changes to the criminal

511:34 trespass sections in the penal code.

6      Q.   If you could go to the next page.  Under

7 "Punishment."

8           Just for context, this is -- if we go

9 momentarily back to Page 519, there is a lengthy section

1011:34 at the bottom on Page 30.05 in the bottom right-hand

11 corner on "CRIMINAL TRESPASS."  Do you see that?

12      A.   I do.

13      Q.   And then if we go on to the next page, there

14 are various sections.  You understood those to be

1511:35 describing changes to Section 30.05?

16      A.   Yes.

17      Q.   And if we could read the section under

18 "Punishment."  Starting with "HB 1927..."

19      A.   Are you asking me to read it?

2011:35      Q.   Yes.

21      A.   House Bill 1927 amends this offense to make

22 the penalties for entering property, land, or a building

23 at which entry with a firearm or other weapon is

24 prohibited match the penalties under Sections 30.06 and

2511:36 30.07 (trespass by license holders) - with one twist.
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1 Specifically, the bill adds new subsection (d-3) to

2 lower the default punishment for trespass -- trespass

3 offenses based on the pro- -- prohibited carrying of a

4 weapon onto someone else's property, land, or building

511:36 from a Class B to a Class C misdemeanor with a fine of

6 not more than $200.  However, the offense is increased

7 to a Class A misdemeanor if, after the prohibited entry,

8 the actor personally receives notice from the owner or

9 his agent that -- that entry with a firearm or other

1011:36 weapon is prohibited but fails to leave.

11           Do you want me to continue?

12      Q.   Yes, if you don't mind reading that second

13 paragraph as well.

14      A.   Note here two wrinkles about this change by

1511:36 House Bill 1927.  First, one difference between this

16 30.05 change and Section 30.06 and 30.07 is that this

17 post-entry notice by the owner or agent is not required

18 by statute to be oral only; new subsection (d-3) also

19 allows notice by written communication or "other

2011:37 personal notice that is reasonable under the

21 circumstances."  But the result of this change is the

22 same as those other offenses:  armed trespassers who

23 ignore legally-sufficient signage may face only a

24 maximum $200 fine for that offense unless they are given

2511:37 a second notice -- unless they are given notice a second

117

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 117 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 85

1 time and refuse to leave.  Furthermore, House Bill 1927

2 adds similar but not identical language to 46.15

3 (Nonapplicability) that may completely absolve a person

4 from prosecution under 46.03 (Places Weapons Prohibited)

511:37 if the person leaves after being told firearms are not

6 welcome at that property or premises.  Combining these

7 two changes, HB 1927 may have the practical effect of

8 leaving Class C trespass as the only viable charge for

9 some who carry firearms and initially ignore posted

1011:38 trespass notices, no matter how conspicuous.

11      Q.   Thank you for reading that lengthy text.

12 That's the last I'll ask you to read today.

13           Focusing on that last sentence, HB --

14 "Combining these two changes, HB 1927 may have the

1511:38 practical effects of leaving Class C trespass as the

16 only viable charge for some who carry firearms and

17 initially ignore posted trespass notices, no matter how

18 conspicuous."

19           Can you explain why Class C trespass would be

2011:38 the only viable charge in the circumstances described in

21 that sentence?

22                MR. MILLER:  Objection; form.

23      Q.   (BY MS. TAYLOR)  You can answer.

24      A.   I don't agree with that sentence.  So what --

2511:39 what -- what are you asking me?
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1      Q.   I was asking you to explain why it may have

2 the practical effect of leaving Class C -- why HB 1927

3 may have the practical effect of leaving Class C

4 trespass as the only viable charge for some who carry

511:39 firearms and initially ignore posted trespass notices,

6 no matter how conspicuous.

7      A.   I'm not sure that it does.

8      Q.   Can you explain the basis for that

9 disagreement?

1011:39                MR. MILLER:  Objection; form.

11      Q.   (BY MS. TAYLOR)  You can go ahead and answer.

12      A.   I think that there are -- there are other

13 off- -- other charges that may be appropriate, given

14 that fact scenario, potentially.  So I don't believe

1511:40 that someone trespassing with a firearm who ignores a

16 trespass notice, no matter how conspicuous, can

17 practically only be charged with a Class C.

18      Q.   Is it fair to say that because of -- on the

19 facts and circumstances of the case, there might be

2011:40 other crimes that are chargeable?

21      A.   Yes.

22      Q.   Okay.  I think just a couple final questions.

23 Does your office provide to property owners any signs

24 that are compliant with 30.05, specifically signs that

2511:40 are compliant with the notice requirements for firearms
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1 set forth in 30.05?

2      A.   To my knowledge, the District Attorney's

3 office does not provide signage.

4      Q.   Does the District Attorney's office provide

511:41 signage that's compliant with the requirements for

6 written notice in 30.06?

7      A.   To my knowledge, the District Attorney's

8 office does not provide that signage.

9      Q.   And does the District Attorney's office

1011:41 provide signage compliant with 30.07?

11      A.   To my knowledge, the District Attorney's

12 office does not provide signage.

13      Q.   Are you aware of any governmental entity that

14 provides signage for either the firearm provision of

1511:41 30.05, 30.06, or 30.07?

16      A.   I would have no basis of knowledge for whether

17 any government entity so provides.

18      Q.   Are you aware of any entity that provides

19 compliant signage free of charge?

2011:42      A.   Personally, from reviewing your pleadings, I

21 think -- or information contained in the packet, you

22 referenced the alcohol -- TABC providing signage.

23      Q.   Are you aware of any entity that provides

24 signage compliant with the requirements of 30.06?

2511:42      A.   I have no basis of knowledge.
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1      Q.   And are you aware of any entity that provides

2 signage compliant with 30.07?

3      A.   No, I have no basis of knowledge for that, to

4 answer that.

511:42                MS. TAYLOR:  All right, that is all from

6 me.  Thank you very much.

7                THE WITNESS:  Thank you.

8                MR. MILLER:  Okay.  Anybody else?

9                If not, Harris County will reserve its

1011:43 time.

11                MR. PFEIFFER:  Webster reserves its time.

12                MS. AZADEH:  Chief Finner reserves his

13 time.

14                THE VIDEOGRAPHER:  All right.  Off the

1511:43 record at 11:43 a.m.

16                THE REPORTER:  Who all is ordering copies

17 of the transcript?

18                MS. AZADEH:  We will.

19                MS. KEPADIA:  Harris County would like a

2011:43 copy as well.

21                MR. MILLER:  Please.

22                MR. PFEIFFER:  No.

23                THE REPORTER:  Thank you.

24                MS. FERRARO:  Plaintiffs would like a copy

2511:43 as well.
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               IN THE UNITED STATES DISTRICT COURT
               FOR THE SOUTHERN DISTRICT OF TEXAS
                     HOUSTON DIVISION
BAY AREA UNITARIAN                        )
UNIVERSALIST CHURCH; DRINK                )
HOUSTON BETTER, LLC d/b/a                 )
ANTIDOTE COFFEE; PERK YOU                 )
LATER, LLC,                               )
                                          )
        Plaintiffs,                       )
                                          )
        v.                                ) CIVIL ACTION NO. 4:20-cv-3081
                                          )
KIM OGG, District Attorney for Harris     )
County, in her official capacity; ED      )
GONZALEZ, County Sheriff for Harris       )
County, in his official capacity; PETE    )
BACON, Acting Chief of Police for the     )
Webster Police Department, in his official)
capacity; TROY FINNER, Chief of the       )
Houston Police Department, in his official)
capacity,                                 )
                                          )
        Defendants.                       )
     * * * * * * * * * * * * * * * * * * * * * *
 REMOTE AND IN-PERSON VIDEOTAPED ORAL DEPOSITION OF

                     PETER BACON

                   AUGUST 29, 2022

     * * * * * * * * * * * * * * * * * * * * * *
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1             REMOTE AND IN-PERSON VIDEOTAPED ORAL
2 DEPOSITION OF PETER BACON, produced as a witness at
3 the instance of the Plaintiffs, duly sworn, was
4 taken in the above-styled and numbered cause on the
5 29th day of August, 2022, from 10:01 a.m. to 12:36
6 p.m., at Webster City Police Department, 217
7 Pennsylvania Avenue, Webster, Texas 77598, and by
8 Zoom before Lea Abbott Sturm, Certified Shorthand
9 Reporter, in and for the State of Texas, pursuant to
10 the Federal Rules of Civil procedure (and the
11 provisions stated on the record or attached hereto).
12                 A P P E A R A N C E S
13 FOR THE PLAINTIFFS:
14     Mr. William R. Taylor (in person)

    JONES DAY
15     717 Texas, Suite 3300

    Houston, Texas 77002
16     (832) 239-3860

    (832) 239-3600 fax
17     wrtaylor@jonesday.com
18 FOR THE DEFENDANT CITY OF WEBSTER THROUGH ACTING

CHIEF PETER BACON:
19

    Mr. Justin C. Pfeiffer (in person)
20     LEWIS BRISBOIS BISGAARD SMITH LLP

    24 Greenway Plaza, Suite 1400
21     Houston, Texas 77046

    (713) 659-6767
22     justin.pfeiffer@lewisbrisbois.com
23

24

25
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1                 A P P E A R A N C E S
2 FOR THE DEFENDANT CITY OF HOUSTON THROUGH TROY

FINNER:
3

    Ms. Melissa Azadeh (by Zoom)
4     SENIOR ASSISTANT CITY ATTORNEY

    CITY OF HOUSTON LEGAL DEPARTMENT
5     P.O. Box 368

    Houston, Texas 77002-0368
6     (832) 393-6270

    melissa.azadeh@houstontx.gov
7

FOR THE DEFENDANTS HARRIS COUNTY DA KIM OGG, AND
8 COUNTY SHERIFF ED GONZALEZ:
9     Ms. Heena Kepadia (by Zoom)

    HARRIS COUNTY ATTORNEY'S OFFICE
10     1019 Congress Street, Suite 1519

    Houston, Texas 77002
11     (713) 274-5390

    heena.kepadia@harriscountytx.gov
12

ALSO PRESENT:
13

    Ms. Lesley Roe (by Zoom)
14

    Ms. Calland Ferraro (by Zoom)
15

THE VIDEOGRAPHER:
16

    Ms. Lauren Huston (in person)
17
18
19
20
21
22
23
24
25
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1                         INDEX
2 Appearances.................................2
3 PETER BACON

    Examination by Mr. Taylor...............7
4     Examination by Mr. Pfeiffer.............101

    Examination by Ms. Azadeh...............102
5

Witness Signature Page and Corrections......105
6

Reporter's Certificate......................107
7

                    EXHIBIT INDEX
8

NO.    DESCRIPTION                PAGE
9

Exhibit 1                          18
10     Plaintiffs' Notice of Rule 30(b)(6)

    Deposition of Pete Bacon
11

Exhibit 2                          27
12     Maps of Webster
13 Exhibit 3                          30

    Webster Police Department, Policy
14     Manual, Policy 100
15 Exhibit 4                          56

    City of Webster's Second Amended Answers
16     to Plaintiffs' Interrogatories
17 Exhibit 4A                         56

    Verification of Pete Bacon
18

Exhibit 5                          42
19     Penal Code, Title 7. Offenses Against

    Property, Chapter 30. Burglary and
20     Criminal Trespass
21 Exhibit 6                          53

    Expert Report of Dawn Jourdan
22

Exhibit 7                          54
23     Complaint for Declaratory and Injunctive

    Relief
24
25
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1                     EXHIBIT INDEX
2 NO.      DESCRIPTION              PAGE
3 Exhibit 9                          61

    Spanish Texas 30.06 No Concealed Carry Sign
4

Exhibit 11                         63
5     Webster Police Department Event Report

    (Assault - Urban Air)
6

Exhibit 12                         67
7     Webster Police Department Event Report

    (Suspicious Circ Person - Cheddars)
8

Exhibit 13                         70
9     Webster Police Department

    Incident/Investigation Report (Trespass
10     of Real Property - Stein Mart)
11 Exhibit 14                         87

    2015-2017 State and Federal Law Update,
12     84th Legislative Session
13 Exhibit 15                         90

    2019-2021 State and Federal Law Update,
14     86th Legislative Session
15 Exhibit 16                         93

    2021-2023 State and Federal Law Update,
16     87th Legislative Session
17
18
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20
21
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24
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1     A.   So we are 6.7 square miles located in

2 Southeast Harris County, Texas.

3     Q.   I will hand you what I'll mark as

4 Exhibit 2.  For those on the phone, that is a -- a

5 map.  It's, I believe, marked as "Tab 2" in the

6 materials that were provided electronically.  Here

7 you go, sir.  And I'll -- I'll represent to you this

8 is a jurisdictional map that was linked on the City

9 of Webster's website.

10                (Exhibit 2 was marked.)

11     Q.   (BY MR. TAYLOR)  Have you seen this before?

12 On the second page there, there's a screenshot of

13 the Webster Police Department web page.

14     A.   Is that your question?

15     Q.   Yeah, if you've -- if you -- if this looks

16 familiar, if you've seen the map that was linked on

17 the City of Webster web page here, as represented

18 here on page 2 of this Exhibit 2?

19     A.   Many times, yes, sir.

20     Q.   Okay.  And does this look -- does the map

21 look correct here on the first page of the

22 geographical jurisdiction of the Webster Police

23 Department?

24     A.   It does.

25     Q.   Okay.  Now, can you describe the Webster
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1 police officer's authority to make arrests outside

2 of the geographical jurisdiction of the Webster

3 Police Department?

4     A.   That authority's granted to us through the

5 Code of Criminal Procedure.  In Harris County, the

6 officer's arrest authority for certain violations

7 remains the same as if they were in the geographical

8 boundaries.

9     Q.   And maybe you can explain that just a

10 little bit more in terms of a situation where that

11 authority will extend out of the geographical limits

12 of the --

13     A.   It could be on a follow-up investigation

14 that we're doing.  It could be that we followed a

15 suspect outside of our geographical jurisdiction to

16 make an arrest.  We have numerous businesses within

17 the city where the city limit line between the City

18 of Houston and the City of Webster actually

19 intersect the business or the parking lots.

20     Q.   Thank you.

21     A.   Uh-huh.

22     Q.   Now, in general, can you describe the

23 responsibilities of the Webster Police Department?

24     A.   We maintain the peace.  We maintain the

25 order.  We respond to calls for service.  We
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1 identify violations of law and we provide quite a

2 number of services outside the traditional scope of

3 law enforcement.

4     Q.   And when you mentioned outside the scope of

5 the traditional -- or outside the scope of the

6 traditional law enforcement activities, what do you

7 mean by that?

8     A.   So these may be situations that aren't a --

9 that aren't law enforcement themselves, but many

10 times we are asked to be counselors.  We are asked

11 to be confidants.  We -- we provide services to the

12 community as far as we're asked to provide advice or

13 help people who are experiencing crisis or

14 homelessness or just a multitude of other services

15 that -- the roles have evolved over the years.

16     Q.   And can you describe generally the law

17 enforcement authority of the Webster Police

18 Department?

19     A.   Can you be a little more specific, please?

20     Q.   Yeah.  Just in terms of law enforcement

21 activities, what's the general scope, how does that

22 work?  In your view, what's the authority given to

23 the Webster Police Department?

24     A.   Well, as a home rule city, the Webster

25 Police Department was designated to enforce
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1 violations of law within our geographical

2 boundaries.  We expect our officers to do that based

3 on sound judgment, sound decision-making, sound

4 problem-solving and their training and as the facts

5 and circumstances of what they encounter may

6 warrant.

7     Q.   I will show you what I'll mark as

8 Exhibit 3.  For those on the phone, this is Tab 3.

9 Document labeled:  "Law Enforcement Authority."

10                (Exhibit 3 was marked.)

11     Q.   (BY MR. TAYLOR)  And whenever I hand you a

12 document, take as much time as you need to review

13 it.

14     A.   Sure.

15     Q.   So here, on Exhibit 3, do you recognize

16 this document, sir?

17     A.   Yes.

18     Q.   Okay.  And what is this document?

19     A.   Policy 100, Law Enforcement Authority.

20     Q.   And did you help to form or provide input

21 into this particular policy?

22     A.   I can tell you that I reviewed this

23 particular policy.  I don't remember that it

24 required any editing on our part.

25     Q.   And after looking at this document, can you

131

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 131 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 31

1 just generally explain to me what the Law

2 Enforcement Authority policy is for the City of

3 Webster?

4     A.   It's the policy of the Webster Police

5 Department for our members to exercise the authority

6 that's granted to them by law.  And we expect them

7 to do that in a fair and -- a fair and judicious

8 manner.  And the main thing is to use discretion

9 when warranted.  And again, we prefer to see good

10 problem-solving, judgment, decision-making.

11     Q.   Yeah.  Yeah, and when it says there:  "Use

12 sound discretion in the enforcement of the law,"

13 maybe you can explain that more, what you mean by

14 that?

15     A.   Discretion is the most important tool that

16 a police officer has available to him or her.  It's

17 the ability to look at facts, or apparent facts, and

18 to make decisions based on what's known to them at

19 the time.  In police work, very few things are

20 actually black and white.  There's a lot of other

21 factors and other things to be considered.

22     Q.   Okay.  I wanted to ask you about the patrol

23 policy, specifically.  If you turn -- it's on

24 page 17 of this document.  But at the -- the bottom

25 of almost all of these pages we're looking at are
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1 what's called Bates labels --

2     A.   Right.

3     Q.   -- because these were produced by the City

4 of Webster Police Department.  So this -- what I'd

5 like you to do is turn to Webster 342.  Numbers jump

6 around a bit but they should at least be in general

7 numeric order.  And at the top, it says:  "Policy

8 400" and "Patrol."  Do -- do you see that?

9     A.   Yes,

10     Q.   Okay.  And is this the policy applicable to

11 the patrol division?

12     A.   It's a policy applicable to patrol

13 officers.

14     Q.   And in general, what is the patrol

15 division?

16     A.   It's our uniform services, the men and

17 women that are out there in marked patrol units.

18     Q.   Is it the largest division within the

19 police department?

20     A.   Yes, sir, it is.

21     Q.   Here under the Function, which is 400.3, it

22 reads:  "Patrol will generally be conducted by

23 uniformed officers in clearly marked law enforcement

24 vehicles in assigned jurisdictional areas of

25 Webster.  The function of patrol is to respond to
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1 calls for assistance and reports of criminal

2 activity, act as a deterrent to crime, enforce state

3 and local laws, identify community needs, provide

4 support and assistance to the community and respond

5 to emergencies.

6               Did I read that correctly?

7     A.   Yes, sir.

8     Q.   And so enforcement of state and local laws

9 is a function of the patrol division?

10     A.   Correct.

11     Q.   Do you know approximately how many members

12 of the patrol division you currently have?

13     A.   38.

14     Q.   I'm going to take you over to the fourth

15 page of this document, Bates labeled "Webster 121."

16 Can you just describe for me here what -- what this

17 outlines here?

18     A.   Let's be sure we're on the same --

19     Q.   Sure.

20     A.   121 on the bottom, so that is policy 102,

21 Oath of Office?

22     Q.   That's correct.  Yep.  So the -- with

23 respect to the Oath -- Oath of Office, what is it

24 and why do police officers take it?

25     A.   Every sworn member takes an oath of office
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1 to uphold their -- their responsibilities and their

2 duties.

3     Q.   And the -- with respect to the actual oath

4 itself, it mentions:  "To the best of my ability

5 preserve, protect, and defend the constitution and

6 laws of the United States and of Texas so help me

7 God."

8               Did I read that correctly?

9     A.   Yes.

10     Q.   In -- in your view, what's your

11 understanding of protecting the constitution and the

12 laws of the United States and of Texas?

13     A.   I feel that's rather self-explanatory.

14 It's our job to uphold and defend the constitution.

15 It's our job to enforce laws.  I don't know how else

16 to say it, sir.

17     Q.   All right.  And if you could just tell me

18 in general, what's your understanding of the laws

19 that the Webster Police Department enforces?

20     A.   It's pretty broad.  Could you specify for

21 me?

22     Q.   Well, in general, is it the Texas Penal

23 Code, is it -- you mentioned the code -- City Code

24 Division.  Just an overview of the -- of the laws

25 that the Webster Police Department enforces.
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1     A.   So we have local city ordinances.

2 Obviously, we have Texas law, which is many

3 different codes.  And then we may have other

4 applicable federal laws, as well.

5     Q.   And with respect to the statutes at issue

6 in this case, Texas Penal Code divisions -- or

7 sections 30.05, 30.06, and 30.07, does the Webster

8 Police Department have any specific policy with

9 respect to those statutory provisions?

10     A.   No, sir.

11     Q.   Okay.  Is there -- is there a practice that

12 you're aware of with respect to enforcement of those

13 particular provisions?

14     A.   What do you mean by "practice"?

15     Q.   Well, maybe not a written policy.  But is

16 there -- is there an informal practice that's

17 followed with respect to enforcing, whether it's

18 enforcing them or not enforcing those particular

19 statutory provisions?

20     A.   No, sir.

21     Q.   We'll look at the specific statutory

22 provisions in a minute.  But is Texas Penal Code

23 Section 30.05 one of the laws that the Webster

24 Police Department enforces?

25     A.   Yes.
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1     Q.   Is Section 30.06 of the Texas Penal Code

2 one of the laws that the Webster Police Department

3 enforces?

4     A.   Yes.

5     Q.   Is Section 30.07 of the Texas Penal Code

6 one of the laws that the Webster Police Department

7 enforces?

8     A.   Yes.

9     Q.   Do you know, is there a -- a general policy

10 related to making arrests by the Webster Police

11 Department?

12     A.   No.

13     Q.   And in general, what's your understanding

14 of the Webster Police Department's authority to make

15 arrests?

16     A.   The decision to make an arrest is grounded

17 in the facts or apparent facts an officer knows at

18 the time on a particular call, keeping in mind that

19 no two calls are similar.  There are many different

20 data points the officers must filter when they're on

21 a scene.  But they have to, again, use

22 reasonableness.  And if probable cause exists, they

23 may or may not make an arrest.

24     Q.   Actually, let me go back to Exhibit 3.

25 First and second page, it says:  "Peace Officer
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1 Powers" --

2     A.   Tell me what Exhibit 3 is.

3     Q.   Yeah, Exhibit 3 is the Law Enforcement

4 Authority Policy 100.

5     A.   Okay.  All right.

6     Q.   And so on the first page under 100.3, the

7 subsection is 100.3.1, Arrest Authority Within the

8 Jurisdiction of the Webster Police Department.  And

9 would this be the general policy with respect to

10 arrest authority of the City of Webster Police

11 Department?

12     A.   Yes.

13     Q.   And then on the next page, which is Bates

14 labeled, Webster 117 -- it's a section about halfway

15 down the page, Section 100.3.2, Arrest Authority

16 Outside of the Jurisdiction of the Webster Police

17 Department.  Does that section generally describe

18 the policy of arrest authority outside the

19 jurisdiction of the Webster Police Department?

20     A.   It describes the parameters for -- for

21 making the lawful arrest, yes.

22     Q.   Okay.  So in order to arrest an individual,

23 does the officer have to have a reason to believe

24 that the individual violated the law?

25     A.   Yes.
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1     Q.   And can you just explain generally what an

2 arrest warrant is?

3     A.   An order issued by or signed by a

4 magistrate to take a person into custody.

5     Q.   And what -- what must be demonstrated in

6 order to obtain an arrest warrant?

7     A.   Proper probable cause.

8     Q.   And with respect to violations of law,

9 what -- what does an officer typically have to do in

10 order to assess when someone's potentially violated

11 the law?

12     A.   Again, officers have to process many, many

13 different data points.  Sometimes it's very rapidly,

14 sometimes we have the luxury of slowing down.  So an

15 officer needs to respond to a scene, try to speak to

16 the parties involved, try to assess what exactly has

17 occurred, try to assess if a violation of law has

18 occurred, and then try to assess if they have

19 probable cause to make an arrest or take some other

20 type of enforcement action.

21     Q.   Okay.  And with respect to violations of

22 the law or potential violations of the law, in

23 general, officers have to have some understanding of

24 what the law is and the particular elements of the

25 crime?
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1     A.   Correct.

2     Q.   And we talked a little bit about the

3 training already, but -- but generally what does the

4 City of Webster Police Department do to train

5 officers on the law, elements of crimes and the

6 specifics of the law?

7     A.   That is training that officers will receive

8 in the basic peace officer certification courses

9 that they take.

10     Q.   And you mentioned before TCOLE trainings,

11 legislative updates, the like.  Is there an ongoing

12 training effort with respect to the officers of the

13 City of Webster Police Department?

14     A.   Yes.

15     Q.   Can you just describe that generally, how

16 that works, how frequent it is and other details?

17     A.   So legislatively, an officer is required to

18 obtain at least 40 hours of training every two

19 years.  We strive to go well above that and to train

20 our officers in a number of different capacities

21 that maybe aren't necessarily legislatively

22 mandated.

23     Q.   And -- and with respect to the particular

24 statutory professions at issue in this case, Texas

25 Penal Code Sections 30.05, 30.06 and 30.07, officers
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1 of the City of Webster Police Department in general

2 should have an understanding of what those

3 provisions are?

4     A.   Correct.

5     Q.   And if there were updates to those

6 provisions, just like any other statutory changes,

7 there would be an effort to inform the officers of

8 those updates?

9     A.   Correct.

10     Q.   Can -- can you describe for me in general

11 the Webster Police Department's policies related to

12 investigations and prosecutions?

13     A.   Very generally, the initial officer

14 responsible for whatever call it may be would have

15 initial investigation responsibilities.  If it's

16 something that can be handled there at the scene,

17 that will happen.  If it's something that requires

18 follow up, a report will be generated and forwarded

19 to the criminal investigations division.

20     Q.   And if you need to go back to Exhibit 3,

21 which, again, it's Policy 100 --

22     A.   Uh-huh.

23     Q.   The first page is Policy 100, Law

24 Enforcement Authority.  And I'm going to direct you

25 it's towards the end of the document.  It's Webster
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1 478, Policy 600 up at the top.  And this is -- this

2 is what we were talking about.  Is this the general

3 policy for investigation and progression in the

4 Webster Police Department?

5     A.   Well, we don't have any prosecution duties,

6 but the -- it is the -- it is the framework for

7 investigation, yes.

8     Q.   Okay.  And under 600.2, it says:  "Policy"

9 as the heading.  And then it states:  "It is the

10 policy of the Webster Police Department to

11 investigate crimes thoroughly and with due diligence

12 and to evaluate and prepare criminal cases for

13 appropriate clearance for submission to a

14 prosecutor."

15               Did I read that correctly?

16     A.   Yes.

17     Q.   And what does it mean to prepare criminal

18 cases for appropriate clearance?

19     A.   There are many cases that don't have enough

20 solvability factors to present to a prosecutor or to

21 file charges on.  Property crimes, for example,

22 where suspects aren't known, those cases are worked

23 and then cleared as inactive when they reach a point

24 where there's no -- no further investigative leads.

25     Q.   And in general, with respect to this
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1 investigative role of the Webster Police Department,

2 does that require a general knowledge and

3 understanding of the elements of a particular crime

4 that's at issue?

5     A.   Yes.

6     Q.   I'm going to hand you what we'll mark as

7 Exhibit 5.  For those on the call, this is Tab 5 and

8 it's a document with the heading up at the top

9 called:  "Penal Code, Title 7. Offenses Against

10 Property, Chapter 30. Burglary and Criminal

11 Trespass."

12               (Exhibit 5 was marked.)

13     Q.   (BY MR. TAYLOR)  All right.  And if I can

14 direct your attention to 30.06, which is on page 13,

15 you can see it on the bottom right-hand corner, 13

16 of 20.  Do you recognize this as Texas Penal Code

17 Section 30.06?

18     A.   Yes.

19     Q.   And is the title of the crime defined by

20 the statute Trespass by License Holder With a

21 Concealed Handgun?

22     A.   Yes.

23     Q.   And can you tell me how this crime is

24 defined?

25     A.   Are you asking me to read the text?
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1     Q.   Yeah, in -- is it your understanding that

2 the definition of the crime is set forth here

3 beginning with section -- Subsection A, as listed

4 here on 15 of 20?

5     A.   Yes, sir, that is my understanding.

6     Q.   Okay.  And it states:  "A license holder

7 commits an offense if a license holder carries a

8 concealed handgun under the authority of Subchapter

9 H, Chapter 411, Government Code on property of

10 another without effective consent; and received

11 notice that entry on the property by a license

12 holder with a concealed handgun was forbidden."

13               Did I read that correctly?

14     A.   Yes, sir.

15     Q.   Okay.  So an element of this particular

16 crime is that a person must carry a concealed

17 handgun on the property of another; is that correct?

18     A.   Correct.

19     Q.   And another element is that the handgun

20 must be carried "under the authority of Subchapter

21 H, Chapter 411"; is that correct?

22     A.   Correct.

23     Q.   Okay.  And so another element is that it

24 must be -- the crime must be without effective

25 consent of the property owner; is that correct?
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1     A.   Correct.

2     Q.   And then finally, another element is that

3 the person must have received notice that entry on

4 the property by a license holder with a concealed

5 handgun was forbidden; is that correct?

6     A.   Correct.

7     Q.   And so with respect to the City of Webster

8 Police Department, if one of the elements of this

9 crime is missing, would an officer be permitted to

10 make an arrest for violation of Section 30.06?

11     A.   No.

12     Q.   And then continuing onto the next page, the

13 Section 30.06 --

14     A.   Okay.  Is that on the back or --

15     Q.   Yeah.

16     A.   This is -- this is confusing.

17     Q.   Yeah, so it's -- it's the next --

18     A.   It's gonna be 14?

19     Q.   Yep.  That's correct, sir.  So page 14 of

20 20.  I know that the -- okay.  And so up at the top

21 of this page, it says:  "For the purposes of this

22 section, a person receives notice if the owner of

23 the property or someone with apparent authority to

24 act for the owner provides notice by written or oral

25 communication."
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1               Did I read that correctly?

2     A.   Yes, sir.

3     Q.   And then written communication as learned

4 in that -- as used in that section is defined.  Do

5 you see that?

6     A.   Yes.

7     Q.   Okay.  And then:  "'Written communication'

8 means:  a card or other document on which is written

9 language identical to the following:  'Pursuant to

10 Section 30.06, Penal Code (trespass by a license

11 holder with a concealed handgun), a person licensed

12 under Subchapter H, Chapter 411, Government Code

13 (handgun licensing law) may not enter this property

14 with a concealed handgun.'"

15               Did I read that correctly?

16     A.   Yes.

17     Q.   Okay.  "Or a sign posted on the property

18 that includes the language described by Paragraph A

19 in both English and Spanish; appears in contrasting

20 colors with block letters at least one inch in

21 height and is displayed in a conspicuous manner

22 clearly visibly to the public."

23               Did I read that correctly?

24     A.   Yes.

25     Q.   And so is it your understanding that a

146

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 146 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 46

1 compliant 30.06 sign must have the exact language

2 contained here, in this particular section?

3     A.   Correct.

4     Q.   Okay.  And the language must appear in both

5 English and Spanish; is that correct?

6     A.   Correct.

7     Q.   With contrasting colors and block lettering

8 at least one inch in height; is that correct?

9     A.   Correct.

10     Q.   And if any of those requirements are not

11 met, then the sign would not comply with Section

12 30.06; is that correct?

13     A.   Correct.

14     Q.   And the impact of this is that if a

15 property owner posts a sign that does not comply

16 with this Section 30.06(c)(3)(B), a person carrying

17 a concealed handgun would not violate Section 30.06

18 by entering that property; is that correct?

19     A.   A person with a license to carry concealed

20 handgun would not be.

21     Q.   Okay.  And if a Webster police officer

22 knows that a person has not violated Section 30.06,

23 the officer couldn't arrest that person; correct?

24     A.   Not for that crime.

25     Q.   Okay.  So if we can flip back to Section
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1 30.05, which is on page 4 of 20.  And what's the --

2 what's the title of this particular crime here in

3 Section 30.05?

4     A.   "Criminal Trespass."

5     Q.   And so criminal trespass is defined as

6 Subsection A:  "A person commits an offense if the

7 person enters or remains on or in property of

8 another, including residential land, agricultural

9 land, a recreational vehicle park, a building, a

10 general residential operation operating as a

11 residential treatment center, or an aircraft or

12 other vehicle, without effective consent and the

13 person:  No. 1, had notice it was forbidden or 2,

14 received notice to depart but failed to do so."

15               Did I read that correctly?

16     A.   Yes.

17     Q.   All right.  So for this general criminal

18 trespass statute, notice is also an element of this

19 particular crime?

20     A.   Correct.

21     Q.   And notice is defined here in Subsection B

22 as:  "oral or written communication by the owner or

23 someone with apparent authority to act for the

24 owner, (B), fencing or other enclosure, obviously

25 designed to exclude intruders or to contain
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1 livestock," or "(C), a sign or signs posted on the

2 property or the entrance to the building reasonably

3 likely to come to the attention of intruders

4 indicating that entry is forbidden."  And then

5 there's a Subsection D as well.  And a Subsection E

6 on the next page, on page 5 of 20.

7               So for the parts I read expressly, did

8 I read that correctly?

9     A.   Yes.

10     Q.   And so the reference here to this sign in

11 Section 30.05(b)(2)(C), is it your understanding

12 that this describes the requirements of the sign

13 that's sufficient to satisfy the notice element of

14 this general criminal -- criminal trespass crime?

15     A.   Yes.

16     Q.   And for this particular section for

17 criminal trespass, would you agree that a sign

18 sufficient to -- to satisfy this notice requirement

19 does not need to include any particular language?

20     A.   Yes.

21     Q.   Okay.  And so it looks like any sign

22 reasonably likely to come to the attention of the

23 intruder is indicating that entry is forbidden is

24 sufficient.  Is that your understanding?

25     A.   Yes.
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1     Q.   Okay.  And so likewise, the sign doesn't

2 need to have contrasting colors or block lettering

3 or be, you know -- the language doesn't need to be

4 at least one inch in height as is required for

5 the -- for the sign requirements in Section 30.06;

6 is that correct?

7     A.   Correct.

8     Q.   Okay.  And so based on that, would it be

9 easier for a property owner to comply with the

10 signage requirements under the general criminal --

11 trespass statute as opposed to the signage

12 requirements for Section 30.06?

13     A.   I don't know.

14     Q.   Okay.  But there's certainly more

15 requirements for the sign in Section 30.06; is that

16 right?

17               MR. PFEIFFER:  Objection, form.

18     A.   There are specific requirements for 30.06

19 sign.

20     Q.   (BY MR. TAYLOR)  Okay.  All right.  If you

21 could flip to page 6 of 20.  At the bottom of that

22 page is Letter C.  It begins with:  "A person may

23 provide notice."  Do you see that?

24     A.   Yes, sir.

25     Q.   Okay.  And is it your understanding that
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1 this section states how someone must give notice if

2 the notice is that firearms are prohibited on the

3 property?

4     A.   Are we under 30.05 here?

5     Q.   We are, yes.  Yes, sir.  We are still on

6 the 30.05.

7     A.   What was your question again, sir?

8     Q.   Sure.  Is it your understanding that --

9 that this section here states how someone must give

10 notice if the notice is that "firearms are

11 prohibited on the property"?  So Section C here

12 begins:  "A person may provide notice that firearms

13 are prohibited on the property by posting a sign at

14 each entrance to the property that" -- and then

15 lists a series of requirements.

16               Did I read that correctly?

17     A.   Yes.

18     Q.   Okay.  And so is it your understanding that

19 this Section C here states how someone must give

20 notice that firearms are prohibited on the property?

21     A.   It says "May provide notice."  Doesn't say

22 "Must give notice."  That is my understanding.

23     Q.   Right.  But if notice is given in this way,

24 then effective notice that firearms are prohibited

25 on the property would be given according to the
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1 statute; is that correct?

2     A.   It appears to be correct.

3     Q.   Okay.  All right.  One more section we're

4 going to go over.

5     A.   All right.

6     Q.   If you can turn to page 17 of 20.  And

7 what's the name of the crime defined by this

8 particular statutory section?

9     A.   "Trespass by License Holder With an Openly

10 Carried Handgun."

11     Q.   And this section states, Subsection A:  "A

12 license holder commits an offense if the license

13 holder, No. 1, openly carries a handgun under the

14 authority of Subchapter H, Chapter 411, Government

15 Code on property of another without effective

16 consent; and, (2), receive notice that entry on the

17 property by a license holder openly carrying a

18 handgun was forbidden."

19               Did I read that correctly?

20     A.   Yes.

21     Q.   Okay.  So notice, like Section 30.06 and

22 30.05, here in this section is also a required

23 element of this crime?

24     A.   Correct.

25     Q.   Okay.  And 30.07 defines notice here in
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1 Subsection B.  Is that your understanding?

2     A.   Correct.

3     Q.   Okay.  And it states:  "For purposes of

4 this section, a person receives notice if the owner

5 of the property or someone with apparent authority

6 to act for the owner provides notice to the person

7 by oral or written communication."

8               Did I read that correctly?

9     A.   Yes.

10     Q.   And again, written communication is defined

11 here in Subsection C and it states the particular

12 requirements necessary for written communication; is

13 that correct?

14     A.   Correct.

15     Q.   Okay.  So again, if the notice element of

16 this particular crime was missing, an officer in the

17 City of Webster would not be able to arrest somebody

18 for violation of Section 30.07; is that correct?

19     A.   That is correct.

20     Q.   And before arresting someone for violation

21 of Section 30.07, the officer would have to --

22 evaluate whether the person was provided the notice

23 as defined by the statute; is that correct?

24     A.   That is correct.

25     Q.   All right.
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1               Still good or do you need to take a

2 break?

3     A.   I'm -- I'm fine.

4     Q.   We're going to take a look at a couple of

5 signs and I'm going to hand you what I'll mark as

6 Exhibit 6.  It's a document labeled:  "Expert Report

7 of Dawn Jourdan."

8                    (Exhibit 6 was marked.)

9     Q.   (BY MR. TAYLOR)  And I'll represent to you

10 that this is an expert report produced by the

11 plaintiffs in this case.  But we're just going to

12 look at some of the sign pictures here in this

13 report.  Feel free to flip through the document.

14 And I -- I should ask, have you seen this document

15 before?

16     A.   I first saw it the -- this morning when I

17 received the ZIP file.

18     Q.   Okay.  And if I can take you over to page

19 11.  It's just -- it's the last page.  You see the

20 sign displayed at the top of this page?

21     A.   This one?

22     Q.   Yes, sir.

23     A.   Yes, sir, I do.

24     Q.   Feel free to review it.  Take your time.

25 So if an officer was evaluating whether or not
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1 somebody had violated Section 30.07, with respect to

2 this sign, what would an officer have to consider?

3     A.   With respect to 30.07?

4     Q.   Yes, sir.

5     A.   The sign doesn't provide proper notice.

6     Q.   Okay.  And can you tell me why?

7     A.   It doesn't have any specified language

8 required by 30.07.

9     Q.   And I guess there would also have to be an

10 assessment, you know, if the language was in

11 contrasting colors and that the -- that the words or

12 the language was at least one inch in height; is

13 that correct?

14     A.   So the signs in contrasting colors, I'm not

15 sure about the specification of the language being

16 in "contrasting colors."  But, again, I don't --

17 this doesn't appear to meet the requirements of

18 30.07.

19     Q.   Okay.  Let's flip over to page 8.  You know

20 what, we're going to look at another sign in another

21 document.  So you can set aside Exhibit 6.

22     A.   All right.

23     Q.   Thank you, sir.

24               I'm going to hand you what I'll mark

25 as Exhibit 7, which is the Complaint for Declaratory
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1 and Injunctive Relief filed in this case.

2                (Exhibit 7 was marked.)

3     Q.   (BY MR. TAYLOR)  Did you review the

4 complaint filed in this case?

5     A.   I have.

6     Q.   Okay.  Did you review it when it was filed?

7     A.   I'm not -- I'm not sure when I reviewed it.

8 But, yes, I have reviewed it.  I don't know if it

9 was immediately upon receipt or -- I don't -- that

10 was a tumultuous time.

11     Q.   Understood.

12               So if you can flip over to page 8 on

13 this document, there's a picture of a couple of

14 signs.

15     A.   Uh-huh.

16     Q.   So with respect to Section 30.07, do you

17 see the sign on the right, begins:  "Pursuant to

18 Section 30.07"?

19     A.   Yes.

20     Q.   Okay.  So same question as before.  What

21 would an officer generally have to consider when

22 evaluating if this sign provided proper notice as

23 defined by Section 30.07?

24     A.   Okay.  This sign, as it's presented to me,

25 does not contain contrasting colors.  It's black and
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1 white.  The language in block lettering on the sign

2 appears to be correct with -- without me having

3 proper scale.

4     Q.   Understood.

5               I'm going to hand you what I will mark

6 as Exhibit 4.  We skipped over that number.  Okay.

7 And this is a document -- it should be Tab 4 in

8 everybody's electronic files labeled: "City of

9 Webster Second Amended Answers to Plaintiffs'

10 Interrogatories."

11                (Exhibit 4 was marked.)

12     Q.   (BY MR. TAYLOR)  Do you see that, sir?

13     A.   Yes.

14     Q.   And do you recognize these documents -- or

15 this document, I should say?

16     A.   I first saw this particular document --

17 document this morning.

18     Q.   Okay.  And since this is a separate

19 document, I'm going to hand you -- we'll just label

20 this Exhibit 4A.

21               (Exhibit 4A was marked.)

22     Q.  (BY MR. TAYLOR)  And this is the

23 Verification of Pete Bacon.  Did I read that

24 correctly?

25     A.   Yes.
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1               THE VIDEOGRAPHER:  Off the record at

2 11:19 a.m.

3                       (Break.)

4               THE VIDEOGRAPHER:  On the record at

5 11:29 a.m.

6     Q.   (BY MR. TAYLOR)  Chief Bacon, before the

7 break, we were talking about the City of Webster's

8 interrogatory responses.  There were a few

9 references to a few websites.  I know you said you

10 hadn't visited those websites, so we're -- we're not

11 going to go through the materials, except for -- for

12 one of those websites, I just wanted to chat about

13 some of the information contained therein just for a

14 moment.  So I'm going to hand you what we'll mark as

15 Exhibit 9.  And this is Tab 9 for you folks on the

16 phone.

17                (Exhibit 9 was marked.)

18     Q.   (BY MR. TAYLOR)  And again, I'll represent

19 to you we clicked on one of the links that in --

20 that was set forth on page 5 of Exhibit 4, which

21 were the Second Amended Answers to Plaintiffs'

22 Interrogatories and then printed the materials for

23 that link.  But I just wanted to talk about one of

24 the concepts expressed in this -- this website here.

25 And if you could -- you could flip over to page 3.
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1 And feel free to review it in full.  But I wanted to

2 direct your attention to a section under Texas No

3 Gun Signs FAQ.

4     A.   Uh-huh.

5     Q.   It states there:  "On September 1, 2021,

6 House Bill 1927 takes into effect eliminating the

7 requirement for eligible Texas citizens to obtain a

8 state-issued license to carry handguns.  Property

9 and business owners must post signs to prohibit the

10 carry of firearms within their premises."

11               Did I read that correctly?

12     A.   Yes.

13     Q.   Okay.  And is that generally correct, based

14 on your understanding of House Bill 1927?

15     A.   Is the question if they want to prevent any

16 handguns whatsoever, regardless of how they're

17 carried?

18     Q.   That's correct.

19     A.   That is my understanding.

20     Q.   Okay.  And then the next sentence, it says:

21 "Property owners must post all three signs," and

22 then it has "(Sections 30.05, 30.06, and 30.07) in

23 both English and Spanish if they want to prohibit

24 all firearms entirely."

25               Just as a general concept, is it your
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1 understanding that three different signs would be

2 required, you know, if -- if a property owner wants

3 to prohibit all firearms entirely?

4               MS. AZADEH:  Objection, form.

5               MR. PFEIFFER:  And calls for a legal

6 conclusion.

7     A.   Are you waiting on me, sir?

8     Q.   I am.  And so again, we're talking about

9 your general understanding here?

10     A.   I though you were going to -- okay.  So my

11 understanding is that there are different

12 requirements under 30.05 for a non-licensed person

13 carrying a handgun, as there are under 30.06 and

14 30.07, for one who is licensed to carry.  There are

15 different requirements.

16     Q.   And because of those different

17 requirements, a property owner then has to post

18 three different signs.  Is that your understanding?

19     A.   Depending on the property owner's desired

20 outcome, that may be correct.

21     Q.   I'm going to -- sir, I'm going to hand you

22 what I'm going to mark as Exhibit 11.

23               (Exhibit 11 was marked.)

24     Q.   (BY MR. TAYLOR)  This is -- says Webster

25 Police Department event report.  Do you see that?
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1     Q.   I'll show you what I'll mark as Exhibit 12.

2               (Exhibit 12 was marked.)

3     Q.   (BY MR. TAYLOR)  This is a -- this is a

4 document, for folks on the phone, there's a Bates

5 label at the bottom right-hand corner that reads:

6 "000902Webster."

7     A.   Yes, sir.

8     Q.   And, Chief Bacon, can you describe what

9 this -- what this document is?

10     A.   This is a call for service at a local

11 restaurant known as Cheddars.  A person was carrying

12 a concealed weapon.  At some point, the weapon was

13 observed, apparently by management, resulting in a

14 phone call through the police department.  What it

15 says is that the restaurant does not have the 30.07

16 signs posted.  And it was cleared without an arrest.

17     Q.   And I'm sorry, did you say that the

18 restaurant does not have the 30.07 signs posted?

19     A.   I'm sorry, you're -- it says:  "Restaurant

20 does have 30.07 posted."  My mistake.

21     Q.   Oh.  No -- no worries.  Do you know any

22 other additional details about the 30.07 sign posted

23 by Cheddars?

24     A.   I do not.

25     Q.   Now, a compliant Section 30.07 sign is
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1 intended to prevent entry with an openly carried

2 firearm; is that correct?

3     A.   Yes.

4     Q.   Now, is it your understanding that because

5 the subject of this report had a concealed handgun,

6 the Section 30.07 sign posted by the restaurant was

7 not sufficient to prevent him from remaining on the

8 premise with his firearm?

9               MR. PFEIFFER:  Objection, form.

10     A.   According to the notes, the subject was

11 carrying concealed.  I have to assume that he was

12 lawfully carrying concealed.  His shirt was lifted

13 for a moment revealing his pistol.  So based on

14 that, I do not believe, to my knowledge, that

15 Cheddars has a 30.06 sign posted, if that's your

16 question.

17     Q.   And is it your understanding that the

18 restaurant wanted to exclude this particular

19 individual from remaining on the premises with his

20 concealed firearm, they would -- they would need a

21 30.06 sign?

22               MR. PFEIFFER:  Objection.  Calls for a

23 legal conclusion, hypothetical, facts not in

24 evidence.

25     A.   In the absence of a 30.06 sign, I do not
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1 believe that the officers would have the right to

2 remove the gentleman from the premises, unless

3 Cheddars, again, insisted.

4     Q.   Can you just summarize how this particular

5 dispute was resolved?

6     A.   It appears that the officers consulted with

7 the gentleman and advised him of the need to keep

8 his weapon concealed and instructed him to make sure

9 that it would remain concealed at all times.

10     Q.   Do you recall any other facts about this

11 particular incident?

12     A.   No, sir.

13     Q.   Okay.  I'm going to hand you, sir, what I'm

14 going to mark as Exhibit 13.  This is a document

15 with the Bates label at the bottom right-hand corner

16 000960Webster.

17               (Exhibit 13 was marked.)

18     Q.   (BY MR. TAYLOR)  And can you tell me, sir,

19 after you've had a chance to review it, what this

20 particular document is?

21     A.   This is an investigation or an offense

22 report, Offense Report No. 20-01092, which is

23 titled:  "The Offense of Trespass of Real Property."

24     Q.   Okay.  Is there a difference between this

25 type of report here, in Exhibit 13, versus the other
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1 concerned for the safety of herself and the

2 employees if he should return."

3               Did I read that correctly?

4     A.   Yes.

5     Q.   Now, in your experience, is -- is this a

6 common occurrence for an individual to react

7 aggressively when they are verbally asked to depart

8 a property?

9     A.   Sir, keep in mind that every single

10 situation is different.  So is it common, no.  But

11 there are other factors here that may explain why

12 that occurred.

13     Q.   Okay.  And what other factors can you

14 detect here as to why this individual became

15 aggressive when asked to depart the property?

16     A.   It's Mr. Washington's previous behavior.

17 It's his proclutivity to become confrontational and

18 abusive.

19     Q.   Are you aware of other situations where

20 individuals have been asked to leave the property

21 and -- and became aggressive?

22     A.   Specifically, no.  In the course of 29

23 years, I'm sure I've experienced it.

24     Q.   Is there -- is there any particular

25 training that officers receive when they're asking
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1 an individual to -- to leave or vacate the premises

2 or a piece of property?

3     A.   No.

4     Q.   Any general training that might come --

5 come into play?

6     A.   That's the type of training that an officer

7 would learn during the field training program.

8 That's the type of situation that an officer just

9 has to learn by experiencing and going through.

10     Q.   Is there -- is there any specific training,

11 formal or otherwise, that an officer may use when

12 asking somebody who's armed to leave the premises

13 or -- or particular piece of property?

14     A.   No, sir.

15     Q.   Okay.  When an individual is armed, does

16 that generally change the dynamic between an officer

17 and that individual?

18               MR. PFEIFFER:  Objection, form.

19     A.   When an officer's on scene, there's always

20 a weapon involved.  Officers are going to be

21 cautious regardless of -- but is an officer going to

22 be more alert and aware, yes.

23     Q.   (BY MR. TAYLOR)  Is there any training for

24 the telecommunicators for the Webster County Police

25 Department when an incident of trespass is reported?
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1     A.   For the City of Webster telecommunicators,

2 there's -- there's specific training as to enter the

3 call slip as the information's provided to them.

4     Q.   Okay.  And if somebody calls in with

5 respect to a trespass situation, are there any

6 guidelines or parameters or trainings, you know, for

7 how to direct that particular property owner to

8 verbally tell the trespasser to leave?

9     A.   No.

10     Q.   Is there any particular training with

11 respect to -- you know, for the telecommunicators

12 for callers who call in to report armed trespassers?

13     A.   Are you asking me if we have specific

14 training telling a caller how to react or how to

15 handle the situation.

16     Q.   For what the telecommunicator may convey to

17 the property owner.

18     A.   Is there a specific policy or guideline?

19     Q.   Yes.

20     A.   Is that the question?

21     Q.   Yes.

22     A.   No.

23     Q.   And just in general, for a property owner

24 who -- who's faced with a situation of asking an

25 individual who's armed to leave his or her property,
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1 based on your background or experience, are there

2 any particular, you know, risks that you think that

3 property owners may -- may face?

4     A.   Well, you're asking me to speculate, sir.

5 I know enough to know that there are armed people

6 who are dangerous and that there are armed people

7 who are not dangerous.  So I -- I just -- I don't

8 know.

9     Q.   It would depend on the situation?

10     A.   Everything depends on the situation.

11     Q.   In general, is there a heightened risk if

12 an individual who is being asked to leave is -- is

13 armed or not?

14               MR. PFEIFFER:  Objection, form.

15     A.   No.

16     Q.   And why is that?

17     A.   Is there -- is there an elevated risk to

18 the property owner --

19     Q.   To the property owner.

20     A.   -- or to the officer?

21     Q.   Yes, sir.

22     A.   I just -- why is that?  Because there's --

23 there's probably a whole lot more people that have

24 been on that property armed than one would ever even

25 realize with a concealed carry.  So I -- I don't
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1 know, Mr. Taylor.  I don't have a specific for you.

2     Q.   Let's go back, if we can, to the policy

3 document.  It's Exhibit 3.  I will provide the Bates

4 Number.  It's Webster 00116 at the bottom.

5     A.   Uh-huh.

6     Q.   Do you have that in front of you, sir?

7     A.   Yes.

8     Q.   I want to ask you generally here about the

9 report preparation policies.  And it's -- well,

10 about halfway through this document, the Bates No.

11 is Webster286, Policy 322 and it says: "Report

12 Preparation," up at the top.

13     A.   Yes.

14     Q.   And can you just generally summarize for me

15 this report preparation policy?

16     A.   It's a general guideline that reports

17 should be completed as promptly as possible, as

18 efficiently as possible, with sufficient

19 information.  It speaks to reports not being held on

20 days off.  It speaks to reports being factual and

21 correct.  It speaks to accurately reflecting the

22 identity of the persons involved and all pertinent

23 information.  It further speaks to any handwritten

24 notes an officer takes on scene that are required to

25 be submitted along with the report.  And then it
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1 Webster Police Department received calls in the last

2 five years relating to Sections 30.05, 30.06 and

3 30.07 that were not provided in either the type of

4 report in Exhibit 11 or Exhibit 13?

5     A.   No.

6     Q.   Okay.  And are you familiar with the

7 documents produced in this particular lawsuit from

8 the City of Webster?

9     A.   I have a very general familiarization.  I

10 haven't looked at each document in detail.

11     Q.   Okay.  Do you have any understanding or

12 belief if all of the -- all the documents relating

13 to crimes under Sections 30.05, 30.06 and 30.07 were

14 produced in this case by the City of Webster?

15     A.   I believe the request was for the last five

16 years.

17     Q.   For the last five years.

18     A.   And I believe that we made a very earnest

19 effort to do so.  And I believe we met that burden.

20     Q.   Okay.  No other documents you can think of

21 that -- that haven't been turned over?

22     A.   No, sir.

23     Q.   Okay.  All right.  Now, we talked about

24 this quite a bit earlier, but I would like to just

25 discuss a little bit more about the trainings that
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1 the police officers in the City of Webster Police

2 Department receive.  And -- and just to summarize,

3 you mention that there were trainings I think every

4 two years or there's trainings received at the

5 beginning of an officer's career.  Can you just

6 summarize for -- that for me one more time?

7     A.   Every licensed peace officer must first go

8 through the basic peace officer certification

9 course.  As we sit here today, that course is 700

10 plus hours.  Thereafter, there are continuous --

11 continuing education requirements every two years,

12 that officers must receive a minimum of 40 hours of

13 training.  Depending on the officer's certification

14 level, there are legislatively mandated courses that

15 he or she must complete to move onto the next

16 certification level.

17     Q.   Do you have a general understanding of what

18 those certification levels are?

19     A.   Yes.

20     Q.   Okay.  Can you describe those for me?

21     A.   An officer just out of training or out

22 of -- out of the peace officer academy has a basic

23 certification with experience in training and

24 education that they then move to an intermediate

25 certification.  Again, with experience and training
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1     A.   Well, that would have been in the period

2 that I was a patrol officer.  So that was between

3 the years of 2000 -- 2000 -- I'm sorry, 1999 to

4 2004.

5     Q.   Any other type of training beyond the --

6 the field training?

7     A.   That I've provided?

8     Q.   Yes.

9     A.   I mentioned this earlier, sir, I have been

10 an instructor on -- on different topics, I guess.

11     Q.   All right.  So you covered that earlier.

12 Any -- anything else you can think of on that front?

13     A.   No.

14     Q.   All right.  And you mentioned TCOLE.

15 Again, that's the Texas Commission on Law

16 Enforcement?

17     A.   Yes.

18     Q.   Okay.  Real quick.  Going back to

19 Exhibit 3, which is the policy documents, Bates

20 label 132, it's about the 9th page in.  It's the

21 training -- Training Section Policy 203.  Do you see

22 that?

23     A.   Yes.

24     Q.   And under 203.2 -- the heading is "Policy."

25 It states:  "The department shall administer a
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1 training program that will meet the standards of

2 federal, state, and local agencies and the Texas

3 Commission on Law Enforcement officer standards and

4 education (TCOLE) training requirements."

5     A.   Yes.

6     Q.   And can you just describe for me in general

7 the role of -- of TCOLE and -- that TCOLE plays in

8 the training?

9     A.   TCOLE publishes legislatively mandated

10 trainings in -- in the training cycles.  TCOLE

11 ultimately has to approve all trainings that an

12 officer receives if he or she wants TCOLE credit for

13 that training.  Again, the -- they have to prove

14 that they're a subject matter expert -- object --

15 lesson plans, learning objectives that have to be

16 met.

17     Q.   And so your officers -- the officers in

18 your department are trained through TCOLE?

19     A.   No.

20     Q.   All right.  And so the TCOLE mandates the

21 requirements, like you said.  But the TCOLE

22 trainings are -- are given to your officers?  Is

23 that a fair way to describe it or how would you

24 describe it?

25     A.   TCOLE trainings are provided by approved
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1 training providers.  There's a -- there are

2 different provider levels in Texas.  There is a --

3 if you're a police academy, which we are not.  We

4 are an approved TCOLE training provider, which means

5 we have to meet certain burdens and have to go

6 through audits to make sure that we're doing things

7 properly.  But TCOLE, again, they're -- I don't

8 know, sir.  There's an exhaustive list of training

9 providers that are available out there.

10     Q.   Okay.  And at a high-level, what type of

11 topics does TCOLE cover in terms of -- in terms of

12 the training substance or materials?

13     A.   Sure.  Cultural diversity; police advice;

14 interacting with the deaf or impaired; how to deal

15 with aggressive dogs; again, legislative updates;

16 crisis communication.  Those are some of the main

17 topics.

18     Q.   Okay.  All right.  I want to hand what you

19 I will mark as Exhibit 14.

20               (Exhibit 14 was marked.)

21     Q.   (BY MR. TAYLOR)  And this document reads at

22 the top: "2015 to 2017, State and Federal Law

23 Update, 84th Legislative Session."  And then in the

24 middle there, it says:  "Texas Commission on Law

25 Enforcement."  Do you see that?
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1     A.   Yes.

2     Q.   All right.  Have you seen this document

3 before?

4     A.   Yes.

5     Q.   And why did you review this document?

6     A.   I believe it was in the ZIP folder that you

7 sent me.  And then at some point, I went to the 84th

8 Legislative Update.

9     Q.   So you -- you attended a session on this?

10 Is that --

11     A.   (Nods head.)

12     Q.   Okay.  And where did you attend that?

13     A.   I have no idea.

14     Q.   Okay.

15     A.   Probably in-house.

16     Q.   Okay.  Now, if you can flip to page 6 for

17 me.  There in the middle of the page, below the

18 graphics there, it states:  "All Texas peace

19 officers, regardless of certification level, must

20 complete a minimum of 40 hours of in-service

21 training during each biennial training unit.  This

22 training must include a TCOLE-approved state and

23 federal legal update (TCOLE course 3184 for the

24 2015-2017 unit)."

25               Did I read that correctly?
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1     A.   Yes.

2     Q.   Okay.  And so is this what we talked about

3 before in terms of the -- the 40 hours of in-service

4 training that you referenced or is this something

5 different?

6     A.   This is the 40 hours of in-service

7 training.

8     Q.   Okay.

9     A.   Not in this packet.  That's the

10 requirement.

11     Q.   Right.

12     A.   All right.

13     Q.   So then is it true then, that the Webster

14 police officers must take a TCOLE legislative update

15 course covering each two-year period; is that right?

16     A.   Correct.

17     Q.   Okay.  And so, again, you've received this

18 training for this particular time period?

19     A.   Correct.

20     Q.   And what's your understanding of -- of why

21 this type of legislative training is required?

22     A.   Well, the legislature meets every two

23 years.  They enact new legislation, and it's a

24 requirement for peace officers to stay abreast of

25 the legislation.
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1     Q.   Okay.  In order to enforce the current law?

2     A.   In order to do our jobs effectively, yes,

3 sir.

4     Q.   All right.  If we could flip to page 16.

5 And just to be clear for the record, it says:  "Page

6 16 of 52 pages," at the bottom there.  There is some

7 references to Statute 30.06 and 30.07 --

8               (Reporter disconnected from Zoom.)

9               THE REPORTER:  Counsel, I just lost

10 the video for a few seconds.  I can tell you where I

11 left off.

12                (Record was read back.)

13               MR. TAYLOR:  I don't think there was

14 any other discussion.  Are we up and running?  We're

15 good?

16     Q.   (BY MR. TAYLOR)  So have you had a chance

17 to review those sections there on page 16 regarding

18 30.06 and 30.07?

19     A.   Yes.

20     Q.   Okay.  I would like to draw your attention

21 to the end of the paragraph that begins:  "This new

22 law permits property owners to prohibit open carry,

23 concealed carry, or both, from their premises."

24               Do you -- do you see that paragraph?

25     A.   Yes.
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1     Q.   So the last sentence of that paragraph

2 reads:  "Importantly, though, the owners must have

3 the applicable (i.e. separate) signage for each type

4 of carriage they wish to prohibit.  If they want to

5 prohibit both types, there must be two separate

6 signs."

7               Did I read that correctly?

8     A.   Yes.

9     Q.   So, again, if a property -- property owner

10 wants to provide notice to licensed carriers that

11 entry with a firearm is forbidden and wants to use

12 signs to do so, the property owner must post two

13 separate signs; is that correct?

14               MS. AZADEH:  Objection, form.

15               MR. PFEIFFER:  Objection, calls for a

16 legal conclusion.

17     A.   The property owner must post a sign to

18 prohibit concealed carry and post a separate sign to

19 prohibit open carry.

20     Q.   Okay.  I'll give you another one of these

21 legislative updates, labeled as Exhibit 15.

22               (Exhibit 15 was marked.)

23     Q.   (BY MR. TAYLOR)  This reads at the top of

24 this document: "2019 to 2021 State and Federal Law

25 Update, 86th Legislative Session, Texas Commission
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1 on Law Enforcement," there in the middle.

2               Did I read that correctly?

3     A.   Yes, sir.

4     Q.   Is this another one of the legislative

5 updates we're -- we've been talking about?

6     A.   It is.

7     Q.   And do you recall taking this particular

8 course?

9     A.   Yes.

10     Q.   And the other officers in your department

11 would have had to have taken this course as well?

12     A.   Correct.

13     Q.   Okay.  So if you can flip to page 14 for

14 me.  For the record, at the bottom, it says:  "Page

15 14 of 43 pages."  And I just refer you to the

16 paragraph in the middle of the page there, that

17 begins with "30.06."  Feel free to review it.

18     A.   Okay.

19     Q.   So it states there:  "30.06, Trespass by

20 License Holder With a Concealed Handgun," and

21 "30.07, Trespass by License Holder With an Openly

22 Carried Handgun."  And then is had in brackets:

23 "HB121."

24               Did I read that correctly?

25     A.   Yes.
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1     Q.   So it says:  "House Bill 121 amends both

2 statues by creating a defense to prosecution that

3 the license holder was personally given notice by

4 oral communication from the owner or owner's agent

5 and 'promptly' departed from the property.  For

6 practical purposes, the Sections 30.06 and 30.07

7 signage will no longer work unless the LTC-holder is

8 verbally warned to leave and then fails to do so."

9               Did I read that correctly?

10     A.   Yes.

11     Q.   Okay.  And what does LTC stand for?

12     A.   License to carry.

13     Q.   And based on your understanding, what's

14 your understanding of House Bill 121?

15     A.   That the person must be -- there's a

16 defense of prosecution, that the person was given

17 notice to leave, to depart.  So if that burden is

18 met, then the charge would not be filed.

19     Q.   Okay.  And the burden then is providing

20 oral notice?

21     A.   Previously given notice by oral

22 communication.

23     Q.   Okay.  And that's in addition to the

24 signage requirements for 30.06 and 30.07?

25               MR. PFEIFFER:  Objection, calls for a
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1 legal conclusion.

2     A.   All right.  I don't understand your

3 question.

4     Q.   Sure.  So we talked about the oral

5 communication.  And my question was that's -- oral

6 communication is in addition to the 30.06 and 30.07

7 signage requirements, based on your understanding?

8     A.   Yes.

9     Q.   Okay.  All right.  Got one more exhibit.

10 We will label this Exhibit 16.  Tab 16 for the folks

11 on the phone.

12               (Exhibit 16 was marked.)

13     Q.   (BY MR. TAYLOR)  This document is -- has on

14 the front page here: "2021 to 2023 State and Federal

15 Law Update, 87th Legislative Session, Texas

16 Commission on Law Enforcement."

17               Did I read that correctly?

18     A.   Yes.

19     Q.   Okay.  And just for the record here, it

20 says:  "Commission Course No. 3187, Last Revised

21 September 2, 2021."

22               Did I read that correctly?

23     A.   Yes.

24     Q.   Okay.  And this is another one of the

25 legislative updates we've been talking about?
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1     A.   Yes.

2     Q.   And did you take this course?

3     A.   I took a course required through TCOLE for

4 all new chiefs in Texas.  As a new chief, I was

5 required to take it.  This course was a part of

6 that.  However, on my training records, it doesn't

7 reflect under that training number.  It reflects

8 under a different training number.

9     Q.   Understood.  Thank you for that.

10               And the officers in your department

11 would have been required to take this course as

12 well?

13     A.   Or still in the process, yes.

14     Q.   Okay.  So I can direct you to page 17.  And

15 we'll be briefly discussing a couple -- two, three

16 photographs here, beginning with:  "Firearms-Related

17 Changes AKA 'Constitutional Carry.'"

18     A.   Uh-huh.

19     Q.   So feel free to review that and let me know

20 when you're done taking a look at that.

21     A.   How far do you want me to -- where are we?

22     Q.   Well, I -- I'd just like to ask you a

23 couple of --

24     A.   Sure.

25     Q.   A couple of questions here.  Found it
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1 interesting that there's a section here, it says:

2 "Officers are strongly encouraged to read and

3 research the bill."  It's underlined there.  Do you

4 have any sense for why that was emphasized in this

5 particular course?

6     A.   Well, it explains it right here.  The

7 changes to the legislation is lengthy and quite

8 complex.

9     Q.   And did you -- are you in the process of

10 reading and researching the bill?

11     A.   I have generally reviewed the bill.  Have I

12 researched it, not in the sense a lawyer probably

13 would, no.

14     Q.   And is -- is it your understanding that

15 other officers in your department have read or

16 researched the bill?

17     A.   I don't know.

18     Q.   Okay.  Now, I'd like to draw your attention

19 there, to the first indented paragraph.

20     A.   Uh-huh.

21     Q.   Picking up with where it says -- well, I'll

22 just read the whole thing:  "House Bill 1927, the

23 Firearm Carry Act of 2021, amends the Code of

24 Criminal Procedure, Education Code, Government Code,

25 Health and Safety Code, Human Resources Code, Labor
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1 Code, Local Government Code and Penal Code to make

2 it legal for any person 21 years of age or older to

3 carry a handgun, either openly in a holster or

4 concealed in a manner consistent with state and

5 federal law without obtaining first a handgun

6 license."

7               Did I read that correctly?

8     A.   Yes.

9     Q.   And does that comport with your general

10 understanding of what House Bill 1927 did?

11               MS. AZADEH:  Objection, form.

12     A.   I don't know,  sir.  My general

13 understanding was the -- the constitutional carry

14 aspect of it.  As far as the amending all these

15 different codes, I can't speak to that.

16     Q.   Well, just -- what is your general

17 understanding of what -- what the bill did, the

18 impact of it?

19     A.   It made constitutional carry legal for

20 people that meet certain requirements.  It took away

21 the requirement to have the license to carry in many

22 circumstances but not all.

23     Q.   Okay.  A couple more questions.  If you can

24 flip back to page 12 of this document.  I will draw

25 your attention to the bottom of the page there that
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1 begins with:  "Section 30.05."

2     A.   Yes, sir.

3     Q.   It states:  Criminal trespass, it's a

4 reference to the bill we were just talking about

5 earlier, [HB1927].  Do you see that?

6     A.   Yes.

7     Q.   And it says:  "As a part of 'constitutional

8 carry' changes, Section 30.05 is amended by adding

9 Subsection (c) and (d-3) as follows:"

10               And then (c) reads: "A person may

11 provide notice that firearms are prohibited on the

12 property by posting a sign at -- at each entrance to

13 the property that: (1), includes language that is

14 identical to or substantially similar to the

15 following:  'Pursuant to Section 30.05, Penal Code

16 (criminal trespass), a person may not enter this

17 property with a firearm'; includes the language

18 described by Subdivision (1) in both English and

19 Spanish; appears in contrasting colors with block

20 letters at least one inch in height; and (4), is

21 displayed in a conspicuous manner clearly visible to

22 the public."

23               Did I read that correctly?

24     A.   Yes.

25     Q.   So -- and this goes back to what we were
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1 talking about a little while earlier.  If a property

2 owner wishes to use signage to provide notice of

3 entry with any type of firearm is forbidden under

4 this new statute, the property owner would have to

5 post a sign that complies here, with Section

6 30.05(c); is that correct?

7               MR. PFEIFFER:  Objection --

8               MS. AZADEH:  Objection, form.

9               MR. PFEIFFER:  And calls for a legal

10 conclusion.

11     A.   My understanding is that it gives property

12 owners another mechanism by which they can exclude

13 persons from their property that are carrying

14 firearms.

15     Q.   (BY MR. TAYLOR) Okay.  And if that

16 mechanism is through a sign, this section here lists

17 the requirements for that particular sign; is that

18 correct?

19          MS. AZADEH:  Objection, form.

20     A.   It appears to be correct.

21     Q.   (BY MR. TAYLOR) Okay.  And that's in

22 addition to the signs under Section 30.06 and 30.07;

23 is that correct?

24               MS. AZADEH:  Objection, form.

25               MR. PFEIFFER:  And calls for a legal
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1 conclusion.

2     A.   The signage for 30.05, 30.06 and 30.07 is

3 my understanding of different objectives.

4     Q.   (BY MR. TAYLOR)  Okay.  And so they would

5 be separate signs to comply with those different

6 objectives; is that correct?

7               MS. AZADEH:  Objection, form.

8               MR. PFEIFFER:  And legal conclusion.

9     A.   Depending on the property owner's wishes.

10     Q.   (BY MR. TAYLOR) Okay.  Now, if I could

11 direct your attention -- attention here on page 13,

12 it's Footnote 5 and it's -- correlates to the

13 statutory language we just read, the "or

14 substantially similar to."  Do you see that?

15     A.   Are you -- are we looking at the bold text

16 here?

17     Q.   Correct.  So I'm just drawing your

18 attention to the text that is footnoted.  So it's

19 the "or substantially similar to" and then there's

20 the Footnote 5.

21     A.   Are we still on page -- oh, yeah.

22     Q.   Yeah, page 13.  Yes, sir.

23     A.   Yes, sir.

24     Q.   Okay.  So there's a Footnote 5 here to the

25 statutory text we just read and it says:  "Note that

186

Case 4:20-cv-03081   Document 155-2   Filed on 11/01/22 in TXSD   Page 186 of 421



(800) 745-1101
Worldwide Court Reporters, Inc.

Page 100

1 this is different than the 'identical to' language

2 you're familiar with in PC Sections 30.06 and

3 30.07."

4               Did I read that correctly?

5     A.   Yes.

6     Q.   And so for Section 30.05, the language

7 doesn't have to be identical, right, it can be

8 substantially similar to, the following text that's

9 listed there?

10     A.   The language isn't going to reflect the

11 license to carry portion.  The requirements that

12 are -- that we see in 30.06 and 30.07.

13     Q.   Right.  Right, but for 30.05 here, a sign

14 is permitted to be, you know, not just identical but

15 can be substantially similar to those particular

16 requirements; is that right?  And that's unlike

17 Section 30.06 and 30.07?

18               MR. PFEIFFER:  Objection, calls for a

19 legal conclusion.

20     A.   That appears to be correct.

21     Q.   (BY MR. TAYLOR) Okay.  Now, does your

22 office provide property owners with signs that are

23 compliant with 30.05, 30.06 and 30.07?

24     A.   No, sir.

25     Q.   Okay.  Do you know if there's any
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1 governmental entity that does so?

2     A.   Not to my knowledge.

3     Q.   Do you know if there's any institute that

4 provides those signs free of charge?

5     A.   Not to my knowledge.

6     Q.   Let's take a quick break.  I'll try to wrap

7 this up.

8               THE VIDEOGRAPHER:  Off the record at

9 12:28 p.m.

10                       (Break.)

11               THE VIDEOGRAPHER:  On the record at

12 12:33 p.m.

13               MR. TAYLOR:  Chief Bacon, I don't have

14 anymore questions.  I want to thank you for your

15 time and patience.  And I pass the witness.

16                      EXAMINATION

17 QUESTIONS BY MR. PFEIFFER:

18     Q.   Okay, thank you.  Chief, I have just one

19 really quick question for you.  Are any of what

20 we've been referring to as "policies" in the Webster

21 Police Policy Manual been reviewed or approved by

22 city council?

23     A.   No.

24               MR. PFEIFFER:  Pass the witness,

25 reserve for time of trial.
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