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Plaintiffs1 respectfully submit this reply brief in further support of their motion to remand 

and for fees and costs associated with Smith & Wesson’s removal pursuant to 28 U.S.C. § 1447(c). 

PRELIMINARY STATEMENT 

Smith & Wesson’s opposition (the “Opposition”) confirms—as Plaintiffs demonstrated in 

their Motion to Remand (the “Motion”)—that there is no federal jurisdiction here and therefore no 

basis for Smith & Wesson’s removal petition.  The Complaint asserts purely state-law claims 

against Smith & Wesson.  (Mot. 3.)  Those claims do not require the resolution of any federal-law 

issue that would give rise to federal-question jurisdiction under Grable & Sons Metal Prods., Inc. 

v. Darue Eng’g & Mfg., 545 U.S. 308 (2005)—a basis for removal that is rarely applied, 

particularly in the Seventh Circuit.  And there is no support in law or fact for Smith & Wesson’s 

extraordinary contention that the activities described in the Complaint were directed by or carried 

out at the behest of the federal government, such that Smith & Wesson, a for-profit company, may 

invoke the removal statute limited to the federal government and its officers. 

Unable to meet its burden to establish federal jurisdiction, Smith & Wesson directs its 

arguments at a complaint of its own making that bears no resemblance to the Complaint Plaintiffs 

filed.  The Opposition begins with a false statement—that “Plaintiffs’ counsel have publicly 

proclaimed that the purpose of this case is to ‘stop’ the ‘sale’ of ‘assault rifles’ like the M&P rifle” 

(Opp. 1)—that is belied by the allegations of the Complaint and the text of the deceptively quoted 

source.2  Effectively conceding that the Complaint does not give rise to federal jurisdiction, Smith 

 
1  Counsel represents plaintiffs in the Roberts action (Lead Case No. 1:22-cv-06169) and nine other 

related actions (Nos. 1:22-cv-06171, 1:22-cv-06178, 1:22-cv-06181, 1:22-cv-06183, 1:22-cv-06185, 
1:22-cv-06186, 1:22-cv-06190, 1:22-cv-06191, and 1:22-cv-06193) (collectively, “Plaintiffs”).  Per the 
Court’s January 4, 2023 Minute Entry (ECF No. 39), Plaintiffs file this consolidated reply.  References 
to the Complaint are to the Roberts Complaint (ECF No. 1-2); however, the complaints filed in the 
other nine actions are substantially similar, and Plaintiffs’ arguments apply equally to all complaints.  

2  The quoted source is a press release from counsel for the Turnipseed plaintiffs, which states:  “The 
complaint seeks to hold Smith & Wesson liable for unlawful marketing and advertising of its M&P 15 
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& Wesson instead asks this Court to find a federal issue by “stripping” the Complaint of all of its 

claims and the vast majority of its allegations, which Smith & Wesson wrongly asserts are 

“insubstantial, implausible or foreclosed.”  And, incredibly, it asks this Court to resolve the merits 

of Plaintiffs’ state-law claims at this nascent stage of the litigation.  But a defendant is not permitted 

to rewrite a complaint to manufacture federal jurisdiction; and it cannot short circuit state-court 

litigation by having a federal court preemptively rule on state-law claims properly filed in state 

court.  These cases should be remanded to Plaintiffs’ chosen forum, and fees and costs should be 

assessed against Smith & Wesson for its improper removal.  

ARGUMENT 

I. SMITH & WESSON IS NOT ENTITLED TO FEDERAL-OFFICER REMOVAL.   

No court has ever granted federal-officer removal to a for-profit gun manufacturer, and 

Smith & Wesson’s argument that purported compliance with federal law renders a corporation a 

federal officer has been repeatedly rejected.  (Mot. 4–6.)   

Smith & Wesson cannot show, as it must, that it was “acting under” the direction of the 

ATF in “carrying out the ‘acts’ that are the subject of the [Complaint].”3  Watson v. Philip Morris 

Co., Inc., 551 U.S. 142, 147 (2007); see also Brokaw v. Boeing Co., 137 F. Supp. 3d 1082, 1096 

(N.D. Ill. 2015); Mesa v. California, 489 U.S. 121, 132 (1989).  The “acts” that form the core of 

Plaintiffs’ Complaint concern Smith & Wesson’s marketing and advertising practices:  (1) its 

intentional targeting of young men prone to risk-taking behavior, including by modeling its 

 
assault rifle — the rifle used by the gunman who opened fire at Highland Park’s Independence Day 
Parade . . . These plaintiffs are seeking to stop the irresponsible and unlawful sale and marketing of 
weapons of war like the ones used in the Highland Park attack.”  (ECF No. 48-2 at 3 (bolding words 
quoted in Smith & Wesson’s Opposition).) 

3  Smith & Wesson also relies on a purported “unique, symbiotic manufacturer-ATF partnership created 
by the federal firearms laws,” but it fails to show that any of its marketing was done at the behest of the 
federal government pursuant to this supposed “partnership.”  (Opp. 4; see also Mot. 4–5.) 
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marketing after first-person shooting games and touting the use of its M&P rifle in combat-like 

situations; (2) its deceptive association of the M&P rifle with U.S. military personnel to create the 

false impression that its products were utilized and/or endorsed by the military; and (3) its breach 

of a duty not to expose others to a reasonably foreseeable risk of injury by misleadingly and 

unfairly marketing firearms to teenagers and young civilian adults who are foreseeably likely to 

handle these weapons irresponsibly (see, e.g., Compl. ¶¶ 7–9, 13, 65–105, 150–248).  None of this 

conduct is “rooted in the ATF’s administrative judgment that M&P rifles are not ‘machineguns,’” 

as the Opposition disingenuously contends.  (Opp. 3.)4 

Moreover, Smith & Wesson does not cite a single case supporting the unprecedented 

application of federal-officer jurisdiction it urges here.  Instead, it relies on cases that have nothing 

to do with removal and that stand for the unremarkable proposition that licensed firearm dealers 

are subject to federal regulations.  See Huddleston v. United States, 415 U.S. 814 (1974); Abramski 

v. United States, 573 U.S. 169 (2014).  Nor is Baker v. Atl. Richfield Co., 962 F.3d 937 (7th Cir. 

2020), on point, as Plaintiffs’ allegations are not directed at Smith & Wesson’s relationship with 

the federal government and do not arise out of a wartime directive from the federal government.  

Smith & Wesson does not—and cannot—contend that the federal government directed the 

unlawful and deceptive marketing practices that are the subject of the Complaint.  The fact that 

Smith & Wesson operates in a regulated industry does not make it a federal officer.  (Mot. 5–6.) 

 
4  There has been no ATF determination that Smith & Wesson’s M&P rifles are not machineguns. The 

only support Smith & Wesson offers for its contrary assertion is a 1963 ATF letter discussing whether 
a different firearm from a different manufacturer with different features qualified as a machinegun 60 
years ago—before passage of the Gun Control Act, modification of the definition of “machinegun” 
under the NFA, and ATF’s promulgation of relevant regulations.  See Opp. Ex. 6.  That classification 
letter is inapplicable to the M&P rifles at issue here.  See generally ATF Handbook § 7.2.4.1 (stating 
that ATF determination letters can be relied upon by recipient only), at https://www.atf.gov/ 
firearms/docs/undefined/atf-national-firearms-act-handbook-chapter-7/download.  And surely Smith & 
Wesson’s failure to pay NFA taxes and comply with registration requirements for machineguns cannot 
be characterized as Smith & Wesson “acting under” the direction of the federal government. 
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Smith & Wesson’s reliance on Suncor further undercuts its argument.  The Suncor court 

declined to exercise jurisdiction because energy companies performed the at-issue acts—

extraction of fossil fuels in the outer continental shelf pursuant to leases from the Department of 

the Interior—in service of a private commercial objective.  Bd. of Cnty. Comm’rs of Boulder Cnty. 

v. Suncor Energy (U.S.A.) Inc., 245 F.4th 1238, 1253 (10th Cir. 2022).  Smith & Wesson attempts 

to distinguish itself from the Suncor defendants by suggesting that “the at-issue acts” here—

marketing and advertising its firearms to consumers (see, e.g., Compl. ¶¶ 69–71)—did not merely 

serve a “private objective” but “were performed to advance distinctly federal objectives embodied 

in the federal firearms partnership.”  (Opp. 5.)  This argument again rests on a mischaracterization 

of Plaintiffs’ allegations, which focus on Smith & Wesson’s marketing and advertising of firearms 

to consumers, not actions taken on behalf of ATF.  The company was not “obligate[d]” to advertise 

or manufacture firearms “by the government,” or pursuant to “detailed government specifications 

aimed at satisfying pressing federal needs.”  Suncor, 24 F.4th at 1253.  Make no mistake:  Smith 

& Wesson is not manufacturing and selling firearms for any reason other than its commercial 

interest and pursuit of profits.5  Under these circumstances, federal-officer removal is unavailable. 

Smith & Wesson argues that federal-officer removal is proper because its marketing 

activities are “intertwined with the ATF’s judgments about [the] firearms” Smith & Wesson 

advertises.  (Opp. 5–6.)  But courts have uniformly rejected similar arguments.  See, e.g., Graves 

v. 3M Company, 17 F.4th 764, 770 (8th Cir. 2021); Suncor, 245 F.4th at 1254; Watson, 551 U.S. 

at 145; Brokaw, 137 F. Supp. 3d at 1096.  For instance, in Graves, the Eighth Circuit affirmed a 

district court ruling that 3M failed to establish that it was “acting under” the federal government’s 

 
5  Smith & Wesson’s recent 10-K touted the skills of its “sales and marketing teams” and noted that the 

company “once again . . . proved that no matter what—Smith & Wesson delivers profitability in any 
environment.”  Smith & Wesson 2022 Annual Report at 3, at https://ir.smith-wesson.com/static-
files/dbf6f110-6dd3-44a9-bdea-f0b95d8f243f. 
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direction in disseminating and developing warnings and instructions for its commercial earplugs 

because 3M did not demonstrate that the government had any control over 3M’s marketing.  17 

F.4th at 770 (“[T]he Court would be hard-pressed to find that 3M could reasonably say ‘the 

government made me do it’” as to marketing its product.).  By contrast, the sole case on which 

Smith & Wesson relies is plainly inapplicable, for it addressed a motion to dismiss and did not 

consider a motion to remand at all.  Estados Unidos Mexicanos v. Smith & Wesson Brands, Inc., 

2022 WL 497526 at *20–23 (D. Mass. Sept. 30, 2022).  

II. THERE IS NO FEDERAL-QUESTION JURISDICTION OVER PLAINTIFFS’ 
PURELY STATE-LAW CLAIMS.  

To remove these actions under Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 

545 U.S. 308, 314 (2005), Smith & Wesson must satisfy all four Grable factors.  But it fails on 

every one (Mot. 8), and its arguments to the contrary are meritless.6 

1. The Complaint Does Not “Necessarily Raise” Federal Issues.  

Smith & Wesson does not (and cannot) dispute that Plaintiffs bring only state-law claims 

(Mot. 9; see also Compl. ¶¶ 158–245) or that a state court could resolve those claims without 

reaching any issue of federal law.  See, e.g., Caterpillar, Inc. v. Williams, 482 U.S. 386, 392 (1987) 

(stating that plaintiff “may avoid federal jurisdiction by exclusive reliance on state law”).   

 
6  Removal also was defective because Smith & Wesson failed to obtain consent from its co-defendants, 

and no exception to that “rule of unanimity” applies.  (Mot. 7.)  First, Smith & Wesson cannot remove 
under Section 1441(c) because Plaintiffs do not assert any federal claims, and thus there are no “federal-
claim defendants.”  (Opp. 7.)  Moreover, if, contrary to fact, Plaintiffs did assert a federal claim, this 
Court would have supplemental jurisdiction over the remaining state-law claims because all claims 
arise out of the same harm and events, of which Smith & Wesson’s conduct was one part.  (Mot. 7.)  
Removal under Section 1441(c) is not available where a court may exercise supplemental jurisdiction.  
(Id.)  Second, Smith & Wesson should not be permitted to end-run the consent requirements of Section 
1446(b)(2)(A) through a baseless invocation of Section 1442.  Accordingly, unlike in Bureau v. BASF 
Corp., 2022 WL 807372 (M.D. La. Jan. 3, 2022) (Opp. 7), this Court should find that Smith & Wesson 
removed this action “solely” under the general removal statute because removal under the federal-
officer statute is contrary to established case law.  See supra Section I. 
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Instead, Smith & Wesson misleadingly asserts that “Plaintiffs’ core claim [is] that Smith 

& Wesson violated the NFA” and oversimplifies the remedy sought by asserting that Plaintiffs 

“seek an order requiring Smith & Wesson to disclose that the M&P rifle is an NFA weapon.”  

(Opp. 12, 13.)  Contrary to the Opposition, Plaintiffs’ 336-paragraph Complaint includes only 14 

paragraphs—nine unique—that allege, as an alternative theory of liability, that Smith & Wesson 

deceptively marketed its M&P rifles without disclosing that they are “NFA weapons.”  (Mot. 4.)  

These allegations do not amount to a “claim,” let alone a “core” one, and instead lend further 

support for Plaintiffs’ state-law claims.  (See Compl. ¶¶ 168, 174 (one of multiple theories under 

Count I); 189–91 (same under Count II); 212–14 (same under Count III); 238, 240–41 (same under 

Count IV).)  Thus, the allegations do not provide a sufficient basis for federal-question jurisdiction.  

See Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 810 (1988); see also Broder v. 

Cablevision Sys. Corp., 418 F.3d 187, 194–95 (2d Cir. 2005) (“The question is whether at least 

one federal aspect of [plaintiff’s] complaint is a logically separate claim, rather than merely a 

separate theory that is part of the same claim as a state-law theory.”). 

Smith & Wesson’s reliance on the artful pleading doctrine fares no better.  That doctrine 

does not apply here because none of Plaintiffs’ state-law claims is a “disguised” federal claim.  See 

City of Gary, Ind. ex rel. King v. Smith & Wesson Corp., 94 F. Supp. 2d 947, 952 (N.D. Ind. 2000).  

Plaintiffs’ statutory and common-law claims under Illinois law do not raise any federal question 

necessary for recovery, and Plaintiffs did not fail to plead any facts indicating federal jurisdiction.  

See Empress River Casino Corp. v. Loc. Unions No. 9 & 176, Int’l Bhd. of Elec. Workers, 1994 

WL 262075, at *2, 3 (N.D. Ill. June 10, 1994) (“[T]he Complaint relies exclusively on the Illinois 

Uniform Deceptive Trade Practices Act.  Thus, there is no federal issue on the face of the 

Complaint, and apparently, no removal jurisdiction.”).  Smith & Wesson admits as much by asking 
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this Court to “cast aside” Plaintiffs’ state-law claims so that “[a]ll that is left is strict liability 

conditioned on a finding that Smith & Wesson violated the NFA.”  (Opp. 10.)  But that amounts 

to a request to “cast aside” the Complaint in its entirety and replace it with a fictional one.  

Pointing to the well-established doctrine that a federal court must consider whether a 

plaintiff’s federal claim is “insubstantial, implausible, or foreclosed” if the plaintiff seeks to assert 

federal jurisdiction over related state-law claims, Smith & Wesson argues that the inverse 

applies—a federal court must also consider whether a plaintiff’s state-law claims filed in state 

court are insubstantial, implausible, or foreclosed when a defendant removes a case based on 

purported federal-question jurisdiction.  (Opp. 8.)  Not only would this turn the law on its head, it 

is completely unprecedented.  The case on which Smith & Wesson relies, Illinois Public Risk Fund 

v. Purdue Pharma L.P., 2019 WL 3080929 (N.D. Ill. July 15, 2019), actually declined to assess 

the merits of plaintiffs’ state-law claims.  2019 WL 3080929, at *1, 3.  The court held that 

plaintiff’s complaint did not necessarily raise a federal issue under Grable because mere “reference 

to federal law does not suggest that a federal issue will inevitably arise,” and it credited plaintiff’s 

argument that “Illinois law imposes duties independent of the defendants’ obligations to comply 

with federal law.”  Id., at *2.  The court also did not consider, let alone resolve, whether the state-

law claims were frivolous; its only discussion of that topic was dicta.  Id.  Purdue Pharma in no 

way suggests that Grable requires this Court to review the merits of Plaintiffs’ state-law claims.   

In any event, Plaintiffs’ state-law claims are valid, as demonstrated by cases filed across 

the country in which analogous claims have survived motions to dismiss.  (Mot. 11.)  Accordingly, 

Smith & Wesson’s reliance on Young v. Bryco Arms, 213 Ill. 2d 433 (2004), is misplaced.  (Opp. 

8.)  In Young, the Illinois Supreme Court found that there was no causation due to “numerous 

unforeseeable intervening criminal acts by third parties” (Opp. 8), including the fact that a gun that 
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killed one of the plaintiffs “passed through at least eight sets of hands before it reached [the 

shooter].”  213 Ill. at 455.  Here, the chain of causation is clear.  Plaintiffs specifically allege that 

Crimo III purchased the firearm at the point of sale; Smith & Wesson sought out this sale through 

its marketing and advertising of the firearm, which has become the weapon of choice for mass 

shooters; and Crimo III was exposed to Smith & Wesson’s marketing on the website of Bud’s Gun 

Shop (and, on information and belief, through other means), which influenced him to buy the 

firearm and select it to use on July 4.7  (Compl. ¶¶ 16, 130–31.)  Regardless, Smith & Wesson’s 

causation arguments (based on Illinois case law), while erroneous, should be addressed by state 

courts with jurisdiction after the parties have had a full opportunity to brief the relevant issues, not 

resolved on a misguided removal petition.   

2. No Issue of Federal Law Is “Actually Disputed” in the Complaint.  

Smith & Wesson fails to show that the Complaint includes any actually disputed federal 

issue.  To be “actually disputed,” the issue must present “a nearly pure issue of law” and not be 

“fact-bound.”  Empire Healthchoice Assurance Inc. v. McVeigh, 547 U.S. 677, 681 (2006).  Here, 

whether Smith & Wesson deceptively marketed its products by omitting references to their status 

under the NFA is necessarily “fact-bound” because the question involves issues regarding weapon 

design and operation.  See Bennett v. Southwest Airlines Co., 484 F.3d 907, 910 (7th Cir. 2007) 

(remanding to state court where there was “a fact-specific application of rules that come from both 

federal and state law rather than a context-free inquiry into the meaning of a federal law”). 

 
7  City of Chicago v. Beretta U.S.A. Corp., 213 Ill. 2d 351 (2004), is inapposite.  (Opp. 8–9.)  There, the 

City of Chicago asserted a public nuisance claim and was one step further removed in the causal chain 
than Plaintiffs here, because it sought compensation for the City’s costs to treat individuals harmed by 
gun violence, not compensation for those individuals.  Beretta, 213 Ill. 2d 351, 394–414. 
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3. The Complaint Does Not Raise a “Substantial” Federal Issue. 

Smith & Wesson also suggests that there is a substantial federal issue because “Plaintiffs 

seek to have a state court re-define ‘machinegun’ contrary to federal regulations.”  (Opp. 13.)  This 

assertion, too, is manifestly incorrect.  Plaintiffs allege only that the Smith & Wesson M&P assault 

rifle falls under the existing definition of a machinegun.  (Compl. ¶¶ 241, 264.)  In any event, this 

allegation is not “substantial,” as it is one of multiple theories advanced in Plaintiffs’ state-law 

claims; and it has no “significance for the federal system” that would confer federal jurisdiction, 

as evidenced by the fact that Congress has provided no federal remedy to victims of gun violence 

under the NFA.8  See Merrell Dow Pharm. Inc. v. Thompson, 478 U.S. 804, 810 (1986).   

4. Exercising Federal Jurisdiction Would Disrupt the Federal-State 
Balance. 

Where, as here, Plaintiffs bring classic state-law consumer protection claims that fall within 

the state’s traditional police power, removal to federal court would disrupt the federal-state 

balance.  Soto v. Bushmaster Firearms Int’l, LLC, 202 A.3d 262, 313 (Conn. 2019).  Smith & 

Wesson urges this Court to exercise federal jurisdiction to “resolve whether the M&P rifle is a 

‘machinegun’ and whether Smith & Wesson violated the NFA.”  (Opp. 14.)  But the exercise of 

federal jurisdiction over these state-law claims would fundamentally undermine the division of 

labor between state and federal courts.  And state-law issues that may implicate whether a firearm 

product is covered by the NFA or the Gun Control Act are regularly litigated in state courts.  See, 

e.g., Goldstein v. Earnest, No. 37-2020-00016638, slip op. at *3–5 (Cal. Super. Ct. San Diego 

 
8  Smith & Wesson’s reliance on New York v. Arm or Ally, LLC, 2022 WL 17496413 (S.D.N.Y. Dec. 8, 

2022), is misplaced.  (Opp. 11.)  That case involved a substantial and threshold federal question—
whether “ghost guns” met the federal statutory definition of “qualified product” under 15 U.S.C. § 
7903(4).  If the firearms did not meet the definition, then the plaintiff could not bring the asserted claim.  
No analogous determination is required here.  The claims in the Complaint allege a violation of federal 
law as an alternative theory in support of state-law causes of action. The federal law issue is not a 
substantial and threshold one; it may never need to be settled to resolve the cases.  (Mot. 8–13.)   
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Cnty. July 2, 2021) (holding that plaintiffs sufficiently alleged that Smith & Wesson’s M&P rifle 

was a machinegun under the NFA).9    

III. SMITH & WESSON’S PREEMPTION ARGUMENT IS MERITLESS. 

Plaintiffs’ state-law claims are not preempted by the NFA and APA because (1) false, 

misleading, unlawful, and deceptive marketing practices are outside the scope of the NFA; and (2) 

the NFA does not supply a private right of action.  (Mot. 13–14.)  Smith & Wesson tries to concoct, 

from disparate strands of the APA and NFA, a federal private right of action that would preempt 

state-law claims, but it does not cite a single case in support.  (Opp. 14–15.)  Moreover, Smith & 

Wesson continues to ignore case law directly holding that the NFA does not provide a private right 

of action.  Jefferson v. Amadeo Rossi, S.A., 2002 WL 32154285, at *5 (E.D. Pa. Jan. 22, 2002). 

IV. PLAINTIFFS SHOULD BE AWARDED ATTORNEYS’ FEES AND EXPENSES. 

Smith & Wesson disregarded controlling and clear case law, misrepresented the claims 

pled and relief sought in the Complaint (including through misleading quotations), and advanced 

arguments that courts have routinely rejected.  (Mot. 15.)  There was no “objectively reasonable 

basis for removing the case to federal court,” Blanco v. Bath & Body Works, LLC, 2022 WL 

1908980, at *4 (N.D. Ill. June 3, 2022), and an award of attorneys’ fees and expenses pursuant to 

28 U.S.C. § 1447(c) is warranted.  Lott v. Pfizer Inc., 492 F.3d 789, 793 (7th Cir. 2009).  

CONCLUSION 

For the foregoing reasons, the Roberts Plaintiffs respectfully request that the Court grant 

Plaintiffs’ Motion to Remand and award fees and costs.  

 
9  Available at https://brady-static.s3.amazonaws.com/Minute-Order-7-2-21-S0499865.PDF.  See also 

Tisdale v. Pagourtzis, 2020 WL 7170491, at *5 (S.D. Tex. 2020) (holding that neither “substantiality” 
nor “federal-state balance” prong of Grable test was met in case concerning regulation of ammunition 
under Gun Control Act); Apolinar v. Polymer80, Inc., 2022 Cal. Super. LEXIS 2591, at *3–4 (Cal. 
Super. Ct. L.A. Cnty. Feb. 2, 2022) (denying Nevada ghost gun manufacturer’s motion-to-dismiss 
argument that its weapons did not qualify as firearms under Gun Control Act.). 
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Dated: February 3, 2022 Respectfully Submitted, 
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APPEARANCES:

For Plaintiff(s): Eric Tirschwell appearing for Claudia Apolinar (Telephonic); MICHAEL 

MARRON; JAMES J. McGUIRE

For Defendant(s):  No Appearances

 

NATURE OF PROCEEDINGS: Hearing on Demurrer - with Motion to Strike (CCP 430.10)

The matter is called for hearing.

After hearing oral argument from counsel, the Court adopts its tentative ruling as the Order of 
the Court, which is signed and filed this date and incorporated herein as follows: 

The Demurrer - with Motion to Strike (CCP 430.10) filed by Polymer80, Inc., a Nevada 
corporation on 01/10/2022 is Overruled. 

BACKGROUND

On August 20, 2021, Claudia Apolinar and Emmanuel Perez-Perez (“Plaintiffs”) filed the 
operative First Amended Complaint (“FAC”) against Polymer80, Inc. (“Defendant”), alleging 
negligence and public nuisance. The lawsuit arises from an incident where Plaintiffs, two police 
officers, were shot using a gun made from parts manufactured and distributed by Defendant.

The FAC alleges that Defendant “manufactured, advertised, and sold firearm kits that included 
some or all the components necessary to quickly and easily build complete and fully functional 
frames and weapons, including Glock-style semiautomatic handguns like the one used to ambush 
Plaintiffs.” (FAC ¶ 10.) The alleged danger of these “ghost guns” is that “they lack serial 
numbers and are therefore extremely difficult, if not impossible, for law enforcement to trace 
when recovered in connection with criminal investigations.” (Id., ¶ 11.) The FAC alleges that 
“the unserialized Polymer80 firearm used in the ambush attack of Sheriff’s Deputies Apolinar 
and Perez was originally purchased as a kit in California from either Polymer80 or one of 
Polymer80’s third party distributors, who sold it without performing a background check.” (Id., ¶ 
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13.) “Defendants sold Polymer80 ghost gun kits without serial numbers and without taking 
reasonable steps to ensure that purchasers are legally allowed to purchase or possess firearms, 
despite knowing that their deadly products are especially attractive to criminals and would likely 
and foreseeably end up in the hands of dangerous persons prohibited from legally owning 
firearms under federal and state law.” (Id., ¶ 14.)

Defendant presently demurs to the FAC on the grounds that it is statutorily immune from civil 
liability and that its actions were not the proximate cause of Plaintiffs’ injuries. Alternatively, 
Defendant moves to strike certain “scandalous” allegations from the FAC.

LEGAL STANDARD

A demurrer for sufficiency tests whether the complaint states a cause of action. (Hahn v. Mirda 
(2007) 147 Cal. App. 4th 740, 747.) When considering demurrers, courts read the allegations 
liberally and in context. (Taylor v. City of Los Angeles Dept. of Water and Power (2006) 144 
Cal. App. 4th 1216, 1228.) In a demurrer proceeding, the defects must be apparent on the face of 
the pleading or by proper judicial notice. (Code Civ. Proc. § 430.30(a).) A demurrer tests the 
pleadings alone and not the evidence or other extrinsic matters. (SKF Farms v. Superior Court 
(1984) 153 Cal. App. 3d 902, 905.) Therefore, it lies only where the defects appear on the face of 
the pleading or are judicially noticed. (Id.) The only issue involved in a demurrer hearing is 
whether the complaint, as it stands, unconnected with extraneous matters, states a cause of 
action. (Hahn, 147 Cal.App.4th at 747.)

Any party, within the time allowed to respond to a pleading, may serve and file a notice of 
motion to strike the whole or any part of that pleading. (Code Civ. Proc., § 435, subd. (b).) The 
court may, upon a motion, or at any time in its discretion, and upon terms it deems proper, strike 
(1) any irrelevant, false, or improper matter inserted in any pleading and (2) all or any part of any 
pleading not drawn or filed in conformity with the laws of this state, a court rule, or an order of 
the court. (Id., § 436.) The grounds for moving to strike must appear on the face of the pleading 
or by way of judicial notice. (Id., § 437.)

MEET AND CONFER

Before filing a demurrer or a motion to strike, the demurring or moving party is required to meet 
and confer with the party who filed the pleading demurred to or the pleading that is subject to the 
motion to strike for the purposes of determining whether an agreement can be reached through a 
filing of an amended pleading that would resolve the objections to be raised in the demurrer. 
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(Code Civ. Proc. §§ 430.41, 435.5.) The Court notes that the Moving Party has complied with 
the meet and confer requirement. (Labat Decl. ¶ 6.)

DISCUSSION

a. Statutory Immunity

The federal Protection of Lawful Commerce in Arms Act (“PLCAA”) precludes liability for 
businesses engaged in the lawful manufacture and distribution of firearms where the harm is 
caused by the criminal acts of others. (15 U.S.C. § 7901(a)(5).) However, the PLCAA does not 
apply to “an action in which a manufacturer or seller of a qualified product knowingly violated a 
State or Federal statute applicable to the sale or marketing of the product, and the violation was a 
proximate cause of the harm for which relief is sought . . . .” (Id., § 7903(5)(A)(iii).) This is 
known as the “predicate exception” because the plaintiff predicates their claim on a violation of 
statute.

Here, the FAC alleges that Defendant’s actions violate the federal Gun Control Act (“GCA”), 
California Unsafe Handgun Act (“CUHA”), California Assembly of Firearms Law (“CAFL”), 
and the California Unfair Competition Law (“UCL”). Defendant argues that the predicate 
exception does not apply because the FAC fails to allege sufficient facts amounting to a violation 
of any of these statutes. Specifically, Defendant contends that the handgun parts and unfinished 
frames that it is alleged to have distributed are not covered by these statutes.

I. GCA

The GCA defines “firearm” as, inter alia, “(A) any weapon (including a starter gun) which will 
or is designed to or may readily be converted to expel a projectile by the action of an explosive; 
(B) the frame or receiver of any such weapon . . . .” (18 U.S.C. § 921(a)(3).) Here, the FAC 
alleges that “Polymer80 sold Buy Build Shoot kits consisting of all component parts of a firearm, 
including unfinished handgun frames, which are ‘designed to’ be and ‘may readily be converted’ 
into an operable weapon.” (FAC ¶ 73.)

Defendant argues that “kits containing PF940C ‘unfinished’ frames do not qualify as ‘firearms’ 
under the GCA.” (Dem. 8:13-15.) However, Defendant cites no authority for the proposition that 
the frames fall outside the GCA as a matter of law. Defendant relies on a Texas state case, In re 
Academy, Ltd. 625 S.W.3d 19, 28 (Tex. 2021), where the court held that a magazine is not a 
“firearm” merely because it is packaged with one. The instant case is distinguishable because 
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Plaintiff alleges that Defendant sold kits which could be readily converted into firearms, and that 
those kits contained frames and receivers, which are expressly listed in the GCA. Any factual 
contention on convertibility or the actual nature of the kits is unsuitable for consideration on 
demurrer. The allegations are sufficient at the pleading stage.

II. CUHA

Notwithstanding the federal definition of “firearm,” the FAC also predicates its claims on 
multiple California laws, beginning with CUHA. CUHA defines an “unsafe handgun” as “any 
pistol, revolver, or other firearm capable of being concealed upon the person” that does not have 
certain safety devices, meet firing requirements, or satisfy drop safety requirements. (Pen. Code, 
§ 31910.) Defendant makes a similar argument that “‘unfinished’ frames or receivers do not 
constitute ‘firearms’ under the statutory provisions that Polymer80 supposedly violated.” (Dem. 
12:5-6.)

However, Plaintiff alleges that “Defendants knowingly aided and abetted the manufacture of 
handguns that do not meet the safety requirements of CUHA by marketing, selling, and 
transferring all of the components, parts, materials, tools, instructions and instructional videos 
needed to build an unsafe handgun in the state.” (FAC ¶ 84.) Defendant argues that this 
allegation is a bare recitation devoid of facts showing how Defendant aided and abetted. (Dem. 
12:8-14.) However, the allegation is not conclusory, as it explains that Defendant aided and 
abetted the manufacture of illegal handguns by providing the requisite parts and instructions. 
Plaintiffs allege that this led to the assembly of the handgun that was used to shoot Plaintiffs. 
(FAC ¶ 85.) This is adequate to survive a demurrer.

III. CAFL

CAFL imposes requirements for placing serial numbers on firearms, including ones 
manufactured from plastic. (Pen. Code, § 29180.) Defendant makes the same argument that only 
a finished frame, as opposed to an unfinished one, constitutes a “firearm” under CUHA. (Dem. 
12:17-27.) Defendant also takes issue with the conclusory nature of the aiding and abetting 
allegations. (Ibid.) However, the FAC alleges that Defendant intentionally sold PF940 kits that it 
knew could not be converted into firearms capable of satisfying the serial number requirements. 
(FAC ¶¶ 90-94.) This establishes that Defendant aided and abetted individual purchasers in the 
assembly of completed firearms that do not comply with CAFL, including the one used to shoot 
Plaintiffs. The allegations are sufficient at the pleading stage. 
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IV. UCL

Business and Professions Code section 17200 prohibits unlawful, unfair, or fraudulent business 
acts or practices. Each of the three prongs is an independent basis for relief. (Smith v. State Farm 
Mutual Automobile Insurance Co. (2001) 93 Cal.App.4th 700, 718.) Unlawful conduct is defined 
as any practice forbidden by law. (Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 
377, 383.) UCL actions alleging unlawful conduct “borrow” from other statutes or common law 
causes of action outside Section 17200. (Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 
1342, 1383.)

As discussed above, the FAC sufficiently alleges violations of various gun laws, thus 
establishing unlawfulness for purposes of the UCL. Defendant argues that Plaintiffs have no 
standing to pursue an action under the UCL because they are not consumers or competitors, the 
intended targets of UCL protection. (Dem. 13:5-8 [citing Kwikset Corp. v. Superior Court (2011) 
51 Cal.4th 310, 319-26].) However, Plaintiffs do not assert a cause of action under the UCL. 
Rather, the UCL is a predicate statute to support Plaintiffs’ contention that Defendant is not 
immune from liability under the PLCAA. Defendant can violate the UCL even if Plaintiffs 
cannot personally sue under the law. As long as Defendant’s violation of the UCL proximately 
caused the Plaintiffs’ harm, the case falls outside the PLCAA. (See 15 U.S.C. § 7903(5)(A)(iii).) 
As discussed above, the FAC adequately alleges a violation of various gun laws and how those 
violations proximately caused Plaintiffs’ injuries. Because violations of those gun laws constitute 
violations of the UCL, the FAC also sufficiently alleges a predicate violation of the UCL and 
establishes that the violation proximately caused Plaintiffs’ harm.

Because Plaintiffs have alleged that Defendant’s actions violate multiple federal and state 
statutes, they sufficiently establish the predicate exception to the PLCAA, and Defendant is not 
immune from this lawsuit. The PLCAA is thus not a grounds for demurrer.

b. Proximate Causation

The elements of negligence are: (1) a duty to exercise ordinary care; (2) breach of that duty; (3) 
causation; and (4) damages. (Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917.) “A 
public nuisance cause of action is established by proof that a defendant knowingly created or 
assisted in the creation of a substantial and unreasonable interference with a public right.” 
(People v. ConAgra Grocery Products Co. (2017) 17 Cal.App.5th 51, 79.) “Causation is an 
essential element of a public nuisance claim. A plaintiff must establish a ‘connecting element’ or 
a ‘causative link’ between the defendant’s conduct and the threatened harm.” (Citizens for Odor 
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Nuisance Abatement v. City of San Diego (2017) 8 Cal.App.5th 350, 359.)

Defendant argues that Plaintiffs’ injuries were caused by the independent intervening acts of 
others. (Dem. 13:25-14:25.) However, the allegations sufficiently establish that “Defendant 
supplied the instrumentality necessary to commit such a crime, in a form (no serialization) suited 
to the commission of such a crime, and a manner (no background checks) that enabled purchase 
by and attracted the group of people most likely to commit such a crime (criminals ineligible to 
purchase or possess guns).” (Opp. 17:26-18:2.) The harm to Plaintiffs was not “of a kind and 
degree so far beyond the risk the original tortfeasor should have foreseen that the law deems it 
unfair to hold him responsible.” (See Lawson v. Safeway Inc. (2010) 191 Cal.App.4th 400, 417.) 
In re Firearms Cases (2005) 126 Cal. App. 4th 959, 986-89 is distinguishable because in that 
case, the defendant “manufacture[d] guns according to federal law and guidelines.” By contrast, 
the FAC here alleges violations of multiple federal and state laws. Thus, the FAC sufficiently 
alleges causation. 

c. Motion to Strike

Defendant alternatively moves to strike a portion of paragraph 56 of the FAC, which recounts 
two shootings conducted with ghost guns not manufactured by Defendant. (See FAC ¶ 56 
[November 2019 Santa Clarita school shooting; May 2020 murder at an Oakland courthouse].) 
As these incidents are not alleged to have been committed with Defendant’s product, they bear 
no relationship to the claims set forth in the FAC. The FAC contains numerous other allegations 
outlining the general threat of ghost guns, as well as other incidents involving Defendant’s guns. 
(See FAC ¶¶ 15-16, 46-57.) The facts surrounding the school and courthouse shootings are 
unnecessary to establishing context or Defendant’s knowledge of the danger of ghost guns. Thus, 
those allegations should be stricken.

CONCLUSION

Defendant’s demurrer is OVERRULED. Defendant’s motion to strike is GRANTED as to the 
portions of paragraph 56 of the FAC describing the November 2019 Santa Clarita shooting and 
May 2020 Oakland shooting. 

Answer shall be filed within ten days. 

On the Court's own motion, the Case Management Conference scheduled for 02/18/2022 is 
advanced to this date and heard . 
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Plaintiff and defendant have demanded jury and shall post fees within ten days of today. 

Final Status Conference is scheduled for 01/26/2023 at 08:30 AM in Department 32 at Stanley 
Mosk Courthouse. 

Jury Trial is scheduled for 02/07/2023 at 08:30 AM in Department 32 at Stanley Mosk 
Courthouse. Estimated time for trial is 10 days.

Case Management Order is signed and filed. 

Notice is waived.
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