FILED

01 DEC 2025 02:53 pm

Civil Administration

M. RIVERA

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY

CITY OF PHILADELPHIA, a municipal
corporation,
Plaintiff,

V.

WRT MANAGEMENT, INC. f/k/a
TANNER’S SPORT CENTER INC,,
FRANK’S GUN SHOP & SHOOTING
RANGE LLC, MAD MINUTE
ENTERPRISES, LLC d/b/a DELIA’S GUN
SHOP, and DELIA’S GUN SHOP, INC.,

Defendants.

CIVIL DIVISION

Case No. 230702394

ORDER

AND NOW this day of

, 2026, upon consideration of

Plaintiff City of Philadelphia’s Motion for Partial Summary Judgment as to Defendant Mad Minute

Enterprises, LLC d/b/a Delia’s Gun Shop (“Delia’s”), it is hereby ORDERED and DECREED that

the Motion is GRANTED.

BY THE COURT:
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CITY OF PHILADELPHIA LAW DEPARTMENT
RENEE GARCIA, CITY SOLICITOR

BY: Lydia M. Furst, Chief Deputy City Solicitor
Attorney 1.D. No. 307450

Melissa Medina, Divisional Deputy City Solicitor
Attorney ID No. 327048

One Parkway Building, 15" Floor

1515 Arch Street

Philadelphia, PA 19102-1595

Tel (215) 683-2970 and Fax (215) 683-5299
Lydia.Furst@phila.gov
Melissa.Medina@phila.gov

Attorneys for the City of Philadelphia

CITY OF PHILADELPHIA, a municipal CIVIL DIVISION
corporation,
Plaintiff,
v. Case No. 230702394

WRT MANAGEMENT, INC. f/k/a
TANNER’S SPORT CENTER INC,,
FRANK’S GUN SHOP & SHOOTING
RANGE LLC, MAD MINUTE
ENTERPRISES, LLC d/b/a DELIA’S GUN
SHOP, and DELIA’S GUN SHOP, INC.,

Defendants.

PLAINTIFF THE CITY OF PHILADELPHIA’S MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO DEFENDANT MAD MINUTE ENTERPRISES, LLC

Plaintiff the City of Philadelphia (the “City”) by and through its undersigned counsel,

Pursuant to Rule 1035.2 of the Pennsylvania Rules of Civil Procedure and Local Rule *1035.2(a),

hereby moves the Court for partial summary judgment as to certain affirmative defenses raised by

Defendant Mad Minute Enterprises, LLC d/b/a Delia’s Gun Shop (“Delia’s”), on the grounds more

fully described in its supporting memorandum of law, attached hereto. Specifically, the City moves

for partial judgment on Delia’s affirmative defenses of unclean hands and contributory or
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comparative negligence, and that the City’s damages were caused by its own negligence and/or
actions. Delia’s Answer qq 155, 162, 172.
In support of its Motion, the City sets forth the following:

UNDISPUTED FACTS AND PROCEDURAL HISTORY

1. This case concerns firearms sales at three Philadelphia-area gun stores that the City
contends were unlawful and constituted a public nuisance, negligence, negligence per se, negligent
entrustment, and a violation of the Pennsylvania Uniform Firearms Act. See Am. Compl. 9 6,
104-05, 114, 124, 128-29, 139-41.

2. Defendant Delia’s is a federally licensed retail firearms dealer operating at 6104
Torresdale Avenue in Philadelphia, PA. Ex. 1 (Delia’s license renewal application);' see also Ex.
2 (Delia’s Corp. Rep. Tr.) 148:11-13 (identifying employees on Delia’s federal firearms license).

A. Delia’s Firearm Sales

3. The City’s claims against Delia’s center on 33 firearms that the store sold to 8
different customers, as set forth below. Because the transaction records underlying these sales are
voluminous, they are summarized in table form in Appendix A to the Declaration of James Miller,
filed herewith:

a. Seven firearms sold between April 23, 2021, and May 26, 2021, to a
customer who identified himself as an individual with initials W.M., but

whose real name was Anthony Cipriano. See Ex. 3 (Delia’s Request for
Admission Responses, No. 15); Ex. 4 (W.M./Cipriano transaction records).

b. Five firearms sold between October 19, 2019, and January 31, 2020, to
Charles Thompson. Ex. 5 (Thompson transaction records); Ex. 3 (RFA
Responses, No. 13).

c. Three Glock handguns sold between June 22 and July 3, 2021, to Robert
Cooper III. Ex. 6 (Cooper transaction records).

! All exhibits are attached to the accompanying declaration of James Miller, Esq.
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d. Three firearms sold between December 19, 2019, and April 29, 2021, to
Tyrone Gresham. Ex. 7 (Gresham transaction records); Ex. 3 (RFA
Responses, No. 11).

e. Four firearms sold between June 13 and July 3, 2023, to Gregg Dreghorn.
See Ex. 8 (Dreghorn transaction records).

f. Three firearms sold between November 6 and December 15, 2023, to
Anthony Figueroa-Marko. See Ex. 9 (Figueroa-Marko transaction records).

g. Four firearms sold between January 19, 2018 and June 23, 2018, to Emmitt
Smith. See Ex. 10 (Smith transaction records).

h. Four firearms sold between February 24 and March 4, 2022, to Akeira
Harcum. See Ex. 11 (Harcum transaction records).

4. All of the above-listed firearms sales by Delia’s were illegal “straw” firearm
transactions. See Ex. 12, Nov. 1, 2025 Expert Report of Andrew Traver (“Traver Report”) q 46-
47, 50 (sales to Anthony Cipriano d/b/a W.M.); see also id. Y9 23-24, 29 (sales to Charles
Thompson), 4/ 39-40 (sales to Robert Cooper III), 4 62, 64 (sales to Tyrone Gresham), § 53 (sales
to Gregg Dreghorn), 4 57 (sales to Anthony Figueroa-Marko), 9 32 (sales to Emmitt Smith), § 37
(sales to Akeira Harcum); see also Ex. 13 (compiled conviction records).

5. A straw firearms transaction is one in which one person (the “straw purchaser”)
buys a firearm for a second person (the “actual buyer”) in circumstances other than as a bona fide
gift. Ex. 12 (Traver Report) § 5; see also Ex. 2, Delia’s Corp Rep. Tr. 154:3-7.

6. Straw purchases violate federal and Commonwealth law and are one of the methods

by which firearms are diverted from legal commerce to criminals and prohibited possessors. See

Ex. 12 99 5-7, 9.
B. Delia’s Defense of Law Enforcement Authorization
7. The City’s motion for partial summary judgment concerns Delia’s affirmative

defenses of unclean hands and contributory or comparative negligence, and that the City’s

damages were caused by its own negligence and/or actions. Delia’s Answer 9§ 155, 162, 172.
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8. These affirmative defenses rest on Delia’s contention that law enforcement, and
specifically the Philadelphia Gun Violence Task Force (“GVTF”), purportedly authorized Delia’s
employees to engage in unlawful straw transactions. See, e.g., Ex. 14 (Nov. 4, 2025 Hr’g Tr.) 4:19-
24 (Delia’s counsel, contending that the GVTF “asked gun stores in the city to complete purchases
that the gun stores themselves were uncomfortable completing and they asked us to complete those
purchases for law enforcement purposes”); see also id. at 14:8-10 (“We believe that to a large
extent, these law enforcement agencies supported and suborned these behaviors that they’re
accusing us of.”)

9. The Philadelphia Gun Violence Task Force is a joint law enforcement task force
run by the Pennsylvania Office of the Attorney General (“OAG”) and the Philadelphia District
Attorney’s Office (“DAQO”). Ex. 15 (GVTF Memorandum of Understanding) 9 6.

10.  The GVTF has a component that investigates and prosecutes firearms trafficking
and straw purchasing, which is staffed by OAG special agents. See id; see also Ex. 16 (City Corp.
Rep. Tr.) 146:24-147:2. Philadelphia Police Department personnel participate in a separate
component of the GVTF focused on shootings and group gun violence. See id.

11.  As set forth in detail below, Delia’s has failed to adduce a single piece of evidence
that the City, the GVTF, or any law enforcement authorized Delia’s to engage in any of the 33
straw transactions at issue in the City’s claims.

C. Written Discovery Concerning Delia’s Defenses

12. On March 5, 2024, the City served its First Set of Interrogatories and First Set of
Requests for Production of Documents to Delia’s. Ex. 17 (City’s First Interrogs. to Delia’s); Ex.
18 (City’s First Regs. for Produc. To Delia’s). Interrogatory No. 4 asked Delia’s to identify all
communications between the store and law enforcement concerning the straw purchases at issue

in the City’s lawsuit:
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a. INTERROGATORY NO. 4: State whether any employee, owner, or other
representative of Delia’s spoke in person or telephonically, or
communicated by text message, email, or other electronic communication,
during the Relevant Time Period, with an employee, agent, or other
representative of the ATF, Philadelphia Police Department, the Philadelphia
Sheriff’s Office, the Pennsylvania State Police, the Pennsylvania Attorney
General’s Office, or any other Pennsylvania law enforcement agency
concerning actual, planned, or attempted straw purchasing of firearms at
Delia’s, or about any of the Delia’s Straw Purchasers,?! and for any such
communication list the date, means of communication, Delia’s employee(s),
owner(s), and representative(s) involved, other person(s) involved, and the
subject matter of the communication.

Ex. 17 at 7-8.

13.  Delia’s served its Amended Answer and Objections to this interrogatory on July 18,
2024, stating only that “Delia’s would have communicated with Pennsylvania Attorney General’s
office, the ATF and Philadelphia Gun Violence Task Force as required and/or requested relating
to any questioned firearms transaction via telephone or facsimile.” Ex. 19 (Delia’s Am. Answers
& Objs. To Interrogs.) at 6.

14.  The City moved in August 2024 to compel Delia’s to fully respond to the City’s
first set of discovery requests. On November 15, 2024, the Court granted the City’s motion and
(among other relief) directed Delia’s to “meaningfully answer the City’s Interrogatories by
Dec[ember] 6, 2024.” Ex. 20 (Nov. 15, 2024 Order).

15.  InaDecember 23,2024 letter to Delia’s concerning discovery deficiencies, the City
identified Delia’s response to Interrogatory No. 4—and in particular its vague reference to
hypothetical communication—as non-responsive and inadequate. The City demanded that Delia’s

identify specific responsive communications with law enforcement (if any). Ex. 21 (Dec. 23, 2024

Ltr. to Delia’s).

2 The City’s Requests defined “Relevant Time Period” as January 1, 2018 to the present, and “Delia’s Straw
Purchasers” to include Akeira Harcum, Anthony Cipriano, Charles Thompson, Robert Cooper, Emmitt Smith,
Tyrone Gresham, and Gregg Dreghorn. See Ex. 17 (City’s First Interrogs. to Delia’s) at 4.
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16. Delia’s did not supplement its response to Interrogatory No. 4 and has never
identified any specific communication with law enforcement responsive to this interrogatory. Nor
has Delia’s provided even basic details of any such communication, such as the date, means of
communication, person(s) involved, or subject matter.

17.  The City’s March 5, 2025 Requests for the Production of Documents also sought
communications between Delia’s and law enforcement. Specifically, the City requested as follows:

a. REQUEST FOR PRODUCTION NO. 4: All Documents that You or any of
Your employees, owners, or other representatives sent to or shared with
ATF, the Philadelphia Police Department, the Philadelphia Sheriff’s Office,
the Pennsylvania State Police, or any other Pennsylvania law enforcement
agency during the Relevant Time Period concerning any of the Delia’s
Straw Purchasers, or any person to whom these individuals are known to
have provided a firearm purchased from You.

b. REQUEST FOR PRODUCTION NO. 5: All Communications that You or
any of Your employees, owners, or other representatives had during the
Relevant Time Period with ATF, the Philadelphia Police Department, the
Philadelphia Sheriff’s Office, the Pennsylvania State Police, or any other
Pennsylvania law enforcement agency concerning any of the Delia’s Straw
Purchasers, or any person to whom these individuals are known to have
provided a firearm purchased from You.

c. REQUEST FOR PRODUCTION NO. 6: All Communications that You or
any of Your employees, owners, or other representatives had during the
Relevant Time Period with ATF, the Philadelphia Police Department, the
Philadelphia Sheriff’s Office, the Pennsylvania State Police, or any other
Pennsylvania law enforcement agency concerning: (a) Actual, planned, or
attempted straw purchasing of firearms by residents of Philadelphia; (b)
Actual, planned, or attempted straw purchasing of firearms on behalf of or
intended for transfer to individuals or criminal organizations located in
Philadelphia; (c) Actual, planned, or attempted trafficking of firearms into
Philadelphia; (d) Any sting operation involving the actual, planned, or
attempted purchase of a firearm, firearm component, firearm accessory, or
ammunition at Delia’s; (e) The recovery in Philadelphia of any firearm sold
or transferred by Delia’s;

Ex. 18 (City’s First Regs. for Produc. to Delia’s) at 7-8.

18. On January 27, 2025, Delia’s served its Second Amended Answer and Objections

to these discovery requests and stated as to Requests for Production Nos. 4, 5, and 6, that “Delia’s

6 Case ID: 230702394
Control No.: 25120359



does not have or maintain documents responsive to this request.” Ex. 22 (Delia’s 2d Am. Answers
& Objs. To Regs. for Produc.) at 6-7.

19.  Inthe same January 27, 2025 response, Delia’s responded to the City’s Request for
Production No. 16 which sought “All Documents that support or concern Y our claims or defenses.”
Delia’s responded in relevant part that “all responsive Documents are herein attached,” but did not
produce any documents memorializing authorization from law enforcement to engage in straw
sales. Id. at 9-10.

20. Delia’s has not supplemented its responses to Requests for Production Nos. 4, 5, 6,
or 16, and has not produced any responsive communications with law enforcement or documents
that reflect law enforcement authorization to engage in straw sales.

D. Deposition Testimony Concerning Delia’s Defenses
21.  Between April 2 and October 9, 2025, the City took the depositions of seven current
and former Delia’s employees, including the store’s manager who also testified separately as the
store’s corporate representative. Each of these witnesses was questioned about the store’s
interactions with law enforcement generally and the GVTF specifically. None testified that they
were aware of law enforcement authorizing Delia’s to engage in straw transactions or other illegal
sales activity.
22.  To the contrary, Delia’s salesperson Thomas Hazell, who worked alongside the
GVTF while in the Attorney General’s narcotics unit for two decades, testified that he had never
heard of the GVTF authorizing gun stores to engage in straw purchases:
Q. Do you have any understanding of whether the Gun Violence
Task Force Unit, during the time you were at AG’s office, would
ever give gun stores permission to sell guns in a straw sale?

A. I’ve never heard of that.

Q. Does that sound like the type of thing the Gun Violence Task
Force would do?
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MR. HENRY:: Objection, calls for speculation. You can answer.
THE WITNESS: No.

Ex. 23 (Hazell Tr.) 45:5-15.
23.  When asked directly about his interactions with law enforcement while working at
Delia’s, Mr. Hazell invoked his Fifth Amendment right against self-incrimination on the advice of
Delia’s attorney and refused to testify:

Q. What, if any, interactions have you had with the Gun Violence
Task Force on behalf of Delia’s Gun Shop?
MR. HENRY:: Advise to invoke the Fifth.
THE WITNESS: Invoking the Fifth.

% % %
Q. In all the time that you worked at Delia’s, did anyone at the Gun
Violence Task Force ever tell you to go ahead with a gun sale that
you suspected was a straw purchase?
MR. HENRY:: Advise to invoke the Fifth.
THE WITNESS: Invoking the Fifth.

Id. at 105:1-14.

Q. Are there any other customers with whom you or any other
Delia’s employee communicated with the Gun Violence Task Force
that you are willing to testify to today?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 178:5-11.

Q. Who, if anyone, have you interacted with on the Gun Violence
Task Force in connection with your work at Delia’s Gun Shop?
MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: I'll take the Fifth.

Q. And just to broaden that slightly beyond your work at Delia’s
Gun Shop. Who, if anyone, at the Gun Violence Task Force have
you been in touch with since 2015 in connection with anything at
Delia’s?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 185:9-23.
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24.  Mr. Hazell was the salesperson for many of the straw purchases at issue in the City’s
claims, including three transactions with Anthony Cipriano, Ex. 4 (DGS000459, DGS000030 &
DGS000045-50), three transactions with Charles Thompson (involving four firearms), Ex. 5
(DGS000192-94, DGS000197, DGS000198-202, DGS000183-85 & DGS000181), one
transaction with Akeira Harcum (involving two firearms), Ex. 11 (DGS000247-52 & DGS00025-
56), two transactions with Emmitt Smith, Ex. 10 (DGS000286-90, DGS000292-94 &
DGS000297), two transactions with Robert Cooper III, Ex. 6 (DGS000319, DGS000401-07 &
DGS000324), and two transactions with Tyrone Gresham, Ex. 7 (DGS000261 & DSG000273).

25.  When asked specifically whether he or any other Delia’s employees interacted with
law enforcement concerning these straw purchasers, Mr. Hazell again repeatedly invoked his Fifth
Amendment right against self-incrimination on the advice of Delia’s attorney and refused to testify:

Q. Did you or any other Delia’s employee ever communicate with
law enforcement generally or the Gun Violence Task Force
specifically about that customer, Akeira Harcum?

MR. HENRY: Objection, calls for speculation. Advise to invoke the
Fifth.

THE WITNESS: Invoking the Fifth.

Ex. 23 (Hazell Tr.) 110:22-111:4.

Q. To your knowledge, did you or any other Delia’s employee
contact the Gun Violence Task Force about [W.M.]*?

MR. HENRY: Advise to invoke the Fifth.
THE WITNESS: Invoking the Fifth.
% % %

Q. Did you or any Delia’s employee ever contact law enforcement

about Anthony Cipriano?
MR. HENRY:: Advise to invoke the Fifth.
THE WITNESS: Invoking the Fifth.

Id. at 120:13-121:13.

® The City has redacted this individual’s name to its initials, as it is the name of the individual impersonated by straw
purchaser Anthony Cipriano.
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Q. To your knowledge, did you or any other Delia’s employees
contact or communicate with the Gun Violence Task Force about
Charles Thompson?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Q. To your knowledge, did you or any other Delia’s employees
contact or communicate with any law enforcement agency about
Charles Thompson?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 146:1-13.

Q. Did you or any Delia’s employee communicate with law
enforcement, including the Gun Violence Task Force, about Emmett
Smith?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 172:16-173:5.

Q. Did you or any Delia’s employee communicate with law
enforcement, including the Gun Violence Task Force, about Gregg
Draghorn [sic]?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 173:7-18.

Q. Did you or any Delia’s employee communicate with law
enforcement, including the Gun Violence Task Force, about Robert
Otis Cooper I11?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 175:13-19.

Q. Did you or any Delia’s employee communicate with law
enforcement, including the Gun Violence Task Force, about Tyrone
Gresham?

MR. HENRY:: Advise to invoke the Fifth.

THE WITNESS: Invoking the Fifth.

Id. at 177:8-13.
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26. The City deposed Charles Rastetter, a second Delia’s salesperson, on October 9,
2025. When asked about interactions with the GVTF, Mr. Rastetter initially disavowed any
interactions, and then invoked the Fifth Amendment when asked if he had communicated with the
GVTF about straw transactions:

Q. What about the Gun Violence Task Force? Did you interact with
them while working at the store?

A. No.

Q. Did you interact with any law enforcement, in any capacity while
helping out at the store?

A. Not that I recall.

Q. Do you recall law enforcement reaching out to the store in any
capacity?

A. Not that I recall, no.

Ex. 24 (Rastetter Tr.) 31:10-20.

Q. And so you never received any sort of training or had any
conversations with ATF for [sic—should be “or”’] the Gun Violence
Task Force about straw transactions? Is that accurate?

MR. HENRY: Objection to the amendment. Also asked and
answered. Also Fifth Amendment.

A. Fifth Amendment.

Id. at 33:7-14.

27. Like Mr. Hazell, Mr. Rastetter was also involved in several straw purchases at issue
in the City’s claims, including two transactions (involving three firearms) with Anthony Cipriano,
Ex. 4 (DGS000044, DGS000086-91, DGS000094-99), one transaction with Emmitt Smith, Ex. 10
(DGS000274-76), one transaction with Robert Cooper III, Ex. 6 (DGS000394-400), and one
transaction with Tyrone Gresham, Ex. 7 (DGS000270-72).

28.  When asked specifically whether he contacted law enforcement concerning these

customers, Mr. Rastetter testified as to one customer that he did not, and as to three customers

invoked the Fifth Amendment and refused to answer:

1 Case ID: 230702394
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Q. Next customer, Anthony Cipriano (phonetic). Do you remember
this customer?
A. Not that I recall.
% % %
Q. Did you contact law enforcement about this customer?
A. Not that I recall, no.

Ex. 24 (Rastetter Tr.) 45:10-18.

Q. Emmett Smith (phonetic). Do you remember this customer, Mr.
Rastetter.
MR. HENRY: Objection. Asked and answered. You can answer if
you know?
A. Not that I recall.

% % %
Q. Did you contact law enforcement about this customer’s
transactions?
MR. HENRY:: Objection. Fifth Amendment.
THE WITNESS: Fifth Amendment.

Id. at 47:4-17.

Q. Robert Cooper III (phonetic). Do you remember this customer,
Mr. Rastetter?
A. No.
% % %
Q. Did you contact law enforcement about this customer’s
transactions?
MR. HENRY:: Objection. Fifth Amendment.
THE WITNESS: Fifth Amendment.

Id. at 50:6-16.

Q. Tyrone Gresham (phonetic). Mr. Rastetter, would anything I can
provide help you recall this customer?

A. No.

Q. Did you contact law enforcement about this customer’s
transactions?

MR. HENRY:: Objection. Fifth Amendment.

THE WITNESS: Fifth Amendment.

Id. at 52:7-15.
29. Steven Winston, another Delia’s salesperson, was deposed on October 1, 2025.

When asked about his interactions with law enforcement while working at Delia’s, Mr. Winston

12 Case ID: 230702394
Control No.: 25120359



invoked his Fifth Amendment right against self-incrimination on the advice of Delia’s attorney

and refused to testify:

30.

Q. Did you ever interact with the Gun Violence Task Force about
any straw transactions?

MR. HENRY:: Objection. Fifth Amendment right.

THE WITNESS: Invoking my Fifth Amendment right.

Q. Do you know if anyone from Delia’s interacted with the Gun
Violence Task Force in relation to straw purchases?

MR. HENRY: Objection. Calls for speculation. You can answer if
you know.

THE WITNESS: Invoking my Fifth Amendment right.

Q. Did anyone from the Gun Violence Task Force tell you to process
a transaction that you knew to be a straw purchase?

MR. HENRY:: Objection. Fifth Amendment.

THE WITNESS: Invoking my Fifth Amendment right.

Q. Did the Gun Violence Task Force, or ATF, tell you to sell a
firearm to a straw purchaser as part of a sting operation?

MR. HENRY:: Objection. Fifth Amendment.

THE WITNESS: Invoking my Fifth Amendment right.

Q. To your knowledge, has any law enforcement told anyone on
delay [sic]* to proceed with a straw purchase?

MR. HENRY:: Objection. Fifth Amendment.

THE WITNESS: Invoking my Fifth Amendment right.

Ex. 25 (Winston Tr.) 49:22-51:11.

The City deposed Delia’s bookkeeper, Steveni Keeley, on May 27, 2025. When

asked about the GVTF, Ms. Keeley likewise invoked her Fifth Amendment right against self-

incrimination on the advice of Delia’s attorney and refused to testify:

Q. In your employment at Delia’s Gun Shop, do you have any
interactions with the Gun Violence Task Force?

MR. GOLDSTEIN: Same objection.

THE WITNESS: I'm asserting my Fifth Amendment right not to

answer that question.
% % %

* This was likely a mis-transcription of “...told anyone at Delia’s.”
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Q. Can you describe for me your interactions with the Gun
Violence Task Force or ATF in connection with your work at
Delia’s Gun Shop?

MR. GOLDSTEIN: Same objection.

THE WITNESS: I’'m asserting my Fifth Amendment right not to
answer that question.

Ex. 26 (Keeley Tr.) 119:9-120:7.

31. The City also deposed Delia’s store manager, Justin Evans, in two capacities—first,
on April 2, 2025, when Delia’s designated Mr. Evans as its corporate representative, and then later
on October 6, 2025, in his individual capacity. As corporate representative, Mr. Evans described
some interaction between the store and the GVTF—namely, that Delia’s would report female
customers to the GVTF, though he denied that this was an effort to prevent straw purchases:?

Q Do you recall any other specific instances where you contacted
the Gun Violence Task Force?
A There’s many, many calls to the Gun Violence Task Force.
Q And in what circumstances would you call the Gun Violence
Task Force?
A At that time it was on any female that bought a gun.

% % %
Q. Okay. So just to be clear, it’s Delia’s testimony that if a female
buys a gun, you’re gonna contact -- in 2022, you would contact the
Gun Violence Task Force.
MR. HENRY:: Objection. Mischaracterization. He said most times.
THE WITNESS: Contacting the AG’s office was what we were
told to do if there was any kind of doubt that we thought somebody
shouldn’t have a firearm. It doesn’t necessarily mean a straw
purchase.

Ex. 2 (Delia’s Corp Rep. Tr.) 178:22-180:17.
32. Although the City asked extensively about the store’s interactions with the GVTF
and other law enforcement when Mr. Evans testified as corporate representative in April 2025, he

did not testify that any law enforcement entity gave the store permission to conduct straw sales.

5 Mr. Evans also testified that Delia’s at one point stopped contacting the GVTF for any reason, and has not
resumed. (See Delia’s Corp. Rep. Tr. 39:16-40:14.)
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33.

Later, after Delia’s revealed that it intended to mount a defense based on alleged

law enforcement authorization, the City on October 6, 2025 deposed Mr. Evans in his individual

capacity. At this deposition, the City asked Mr. Evans point blank whether he had ever received

authorization from the GVTF to engage in straw transactions. Mr. Evans invoked the Fifth

Amendment and refused to answer:

34.

Q. Do you recall any conversation with the Gun Violence Task
Force about straw purchases?

MR. HENRY: Objection. Asked and answered. I think this is the
fourth time. Fifth Amendment.

THE WITNESS: I assert my Fifth Amendment right not to answer
this question.

Q. Did the Gun Violence Task Force or any member of the Gun
Violence Task Force give you permission to execute straw
transactions?

MR. HENRY:: Objection. Fifth Amendment.

THE WITNESS: I assert my Fifth Amendment right.

Ex. 27 (Evans Tr.) 55:6-20.

The City also attempted to explore any other interactions Mr. Evans might have

had with the GVTF or other law enforcement. But Mr. Evans again refused to testify, invoking his

privilege against self-incrimination:

Q. Did any member of the Gun Violence Task Force ever talk to you
about straw purchasers?

MR. HENRY:: Objection. Fifth Amendment.

THE WITNESS: I assert my Fifth Amendment right not to answer
that question.

Q. Did any law enforcement ever conduct an undercover
investigation?

MR. HENRY:: Objection. Calls for speculation.

Q. You can still answer.

A. T assert my Fifth Amendment right not to answer the question.

Q. Did you ever report any straw transactions to any law

enforcement?
MR. HENRY:: Objection. Fifth Amendment.
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THE WITNESS: I assert my Fifth Amendment right not to answer
that question.

Id. at 42:1-21.

35.  The City was unable to depose store owner Kimber Zerweck because Delia’s did
not make him available to be deposed. On May 15, 2025, the City served a deposition notice for
Kimber Zerweck, to take place on May 28, 2025. Ex. 28 (service email with deposition notice).
On May 22, 2025, Delia’s counsel asserted that Mr. Zerweck was unable to testify due to health
issues and that the City “should consider him off the playing field and unavailable for the
foreseeable future.” Ex. 29 (email from Delia’s counsel).

36. On October 6, 2025, the period for fact discovery in this matter closed.® This
deadline was set by the Court’s August 5, 2025, Revised Case Management Order, and entered at
the request of Delia’s pursuant to a motion for extraordinary relief.

I1. STANDARD OF REVIEW

37.  The Pennsylvania Rules of Civil Procedure provide that “any party may move for
summary judgment ... whenever there is no genuine issue of any material fact as to a necessary
element” of a claim or defense, or when the “party who will bear the burden of proof at trial has
failed to produce evidence of facts essential to” the claim or defense by the close of discovery. Pa.
R. Civ. P. 1035.2.

38. “Failure of a non-moving party to adduce sufficient evidence on an issue essential

to its case and on which it bears the burden of proof establishes the entitlement of the moving party

¢ As of this filing, there are two discovery motions filed by Delia’s currently pending. The first, filed October 2,
2025, seeks to enforce a deposition subpoena on the DAO. The second, filed November 25, 2025, seeks leave to re-
depose the City’s corporate representative and conduct other unspecified discovery. But none of the discovery
sought in these motions will remedy the deficiency identified in the City’s Motion for Partial Summary Judgment—
namely, that Delia’s cannot adduce evidence that its employees were authorized to engage in unlawful straw sales,
and which by definition would be authorizations that the store already knew about.
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to judgment as a matter of law.” Keystone Freight Corp. v. Stricker, 31 A.3d 967, 971 (Pa. Super.
Ct. 2011) (alteration marks omitted) (quoting Young v. PennDOT, 744 A.2d 1276, 1277 (Pa. 2000).
39. A defendant asserting an affirmative defense has the burden of proof as to that
affirmative defense. See Reott v. Asia Trend, Inc., 55 A.3d 1088, 1092 (Pa. 2012).
I11. ARGUMENT
40.  As set forth more fully in the accompanying Memorandum of Law, the Court
should grant the City partial summary judgment as to Delia’s affirmative defenses of unclean
hands and contributory negligence based on its contention that law enforcement authorized the
store to conduct unlawful straw transactions. The City is entitled to partial summary judgment on
these defenses because there is no evidence that Delia’s was ever authorized by law enforcement
to engage in the straw transactions underlying the City’s claims, and therefore no genuine dispute
of material fact about whether this contention provides a defense to the City’s claims.

A. There Is No Evidence that Delia’s Straw Sales Were Authorized by Law
Enforcement

41.  The City incorporates the preceding paragraphs of this Motion as if set forth at
length in this paragraph.

42.  The City’s claims against Delia’s are based on 33 specific straw sales to eight
individuals, as reflected in Delia’s transaction records. See Exs 4-11 (transaction records); Ex. 3
(RFA Responses No. 11, 13 & 15) (admitting firearm sales to Anthony Cipriano, Charles
Thompson, and Tyrone Gresham); see also Miller Aff. App’x A (table summarizing firearm
transaction records).

43.  Delia’s affirmative defenses rest on a contention that it was authorized by law

enforcement—specifically, the Philadelphia Gun Violence Task Force—to engage in unlawful
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straw transactions. See Delia’s Answer 9 155, 162, 172; see also Ex. 14 (Nov. 4, 2025 Hr’g Tr.)
4:19-24 & 14:8-10 (statements of Delia’s counsel).

44.  These defenses fail as a matter of law because Delia’s has adduced no evidence that
it was authorized by law enforcement to engage in any straw transactions, much less the 33 specific
straw sales at issue in the City’s lawsuit.

45.  To the extent that Delia’s employees communicated with law enforcement
regarding authorization to engage in straw transactions, those communications would necessarily
be within the knowledge and possession of Delia’s employees, and therefore Delia’s itself.

46.  The City sought discovery from Delia’s regarding any such communications with
law enforcement through interrogatories and requests for production of documents. Delia’s did not
identify or produce evidence of any such communications in response to written discovery. See
Ex. 19 (Delia’s Am. Answers & Objs. To Interrogs.) at 6.; see also Ex. 22 (Delia’s 2d Am. Answers
& Objs. To Regs. for Produc.) at 6-7.

47.  The City took seven depositions of current or former Delia’s employees, as well as
the deposition of Delia’s designated corporate representative. None of these witnesses testified
that the store was authorized by the GVTF—or any other law enforcement—to engage in the straw
transactions at issue in the City’s lawsuit.

48. A number of Delia’s employees, including salespeople Thomas Hazell, Charles
Rastetter, and Steve Winston, bookkeeper Steveni Keeley, and store manager Justin Evans, were
questioned about interaction with the GVTF at their depositions. Mr. Rastetter initially denied
interacting with the GVTF and Mr. Hazell rejected the premise that GVTF would ever authorize
unlawful straw sales. Ex. 23 (Hazell Tr.) 45:5-15; Ex. 24 (Rastetter Tr.) 31:10-20. Beyond this,

however, all five of these Delia’s witnesses refused to answer questions about the GVTF and
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asserted their Fifth Amendment privilege against self-incrimination on the advice of the store’s
attorney. See, e.g. Ex. 23 (Hazell Tr.) 105:1-14; Ex. 24 (Rastetter Tr.) 33:7-14; Ex. 25 (Winston
Tr.) 49:22-51:11; Ex. 26 (Keeley Tr.) 119:9-120:7; Ex. 27 (Evans Tr.) 55:6-20.

49.  All of these witnesses were represented by Delia’s attorneys at their depositions,
and each was advised by Delia’s attorneys to assert the Fifth Amendment privilege against self-
incrimination when questioned about interactions with law enforcement.

50. “[A] party who asserts the Fifth Amendment privilege as to a particular subject is
barred from responding to a motion for summary judgment by submitting his or her own affidavit
addressing the subject[.]” Haas v. Bowman, 62 Pa. D. & C.4th 1, at *14 (Com. PIL. 2003).

51.  Fact discovery closed on October 6, 2025. See August 5, 2025 Revised Case
Management Order.

IVv. RELIEF REQUESTED

52.  In sum, based on the undisputed facts in the record, as well as Delia’s failure to
adduce any evidence that it was authorized by law enforcement to engage in any of the straw
transactions that are at issue in this case, the Court should find that Delia’s cannot establish an
essential element of this defense for which it bears the burden of proof, and grant partial summary

judgment in favor of the City on this defense as a matter of law.

Date: December 1, 2025 /s/ Lydia M. Furst
Lydia M. Furst, Esq.
CITY OF PHILADELPHIA DEPT. OF LAW
1515 Arch Street, 15th Floor
Philadelphia, PA 19102

Attorney for Plaintiff
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FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY

CITY OF PHILADELPHIA, a municipal CIVIL DIVISION
corporation,
Plaintiff,
V. Case No. 230702394

WRT MANAGEMENT, INC. f/k/a
TANNER’S SPORT CENTER INC,,
FRANK’S GUN SHOP & SHOOTING
RANGE LLC, MAD MINUTE
ENTERPRISES, LLC d/b/a DELIA’S GUN
SHOP, and DELIA’S GUN SHOP, INC.,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF THE CITY’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO DEFENDANT MAD MINUTE ENTERPRISES, LLC

MATTER BEFORE THE COURT

Plaintiff the City of Philadelphia (the “City”) moves this Court for partial summary
judgment against Defendant Mad Minute Enterprises, LLC d/b/a Delia’s Gun Shop (“Delia’s”) on
its affirmative defenses of unclean hands and contributory negligence, which are based on Delia’s
contention that the Philadelphia Gun Violence Task Force (the “GVTF”) or other law enforcement
agencies authorized the store’s unlawful firearm sales.

As detailed below, Delia’s has failed to adduce any evidence during discovery in support
of these defenses for which it bears the burden of proof. It has specifically disavowed the existence
of documentary or tangible evidence that it received law enforcement authorization for any straw
sales—either those specifically identified in the City’s Complaint or those to any other straw
purchaser more generally. It has failed to meaningfully answer the City’s interrogatories and

identify any communications with law enforcement about the relevant straw purchases despite
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both a Court order directing it to do so and repeated follow-up from the City. Finally, Delia’s has
strategically suppressed any possible testimony on this topic by instructing its employees to invoke
the Fifth Amendment and refuse to answer any of the City’s questions about law enforcement
interactions. The store cannot now change strategy and attempt to manufacture a disputed issue of
fact by offering testimony that its witnesses refused to give when deposed.

Because there is no admissible evidence that the City, the GVTF, or other law enforcement
authorized Delia’s to engage in any of the straw purchases at issue in the City’s lawsuit, the City
is entitled to partial summary judgment on these affirmative defenses.

STATEMENT OF THE QUESTIONS INVOLVED

1. Should this Court grant partial summary judgment to the City dismissing
Delia’s affirmative defenses of unclean hands, contributory or comparative
negligence, and that the City’s own negligence caused its damages, which are
premised on Delia’s unsupported contention that its sale of firearms to straw
purchasers at issue were authorized by the City, the GVTF, or any other law
enforcement?

Suggested Answer: Yes.

2. Should this Court preclude Delia’s from offering an affidavit in opposition to
this motion for summary judgment from any Delia’s employee who invoked
the Fifth Amendment and refused to answer questions during his or her
deposition concerning interactions with law enforcement or law enforcement
authorization of straw transactions?

Suggested Answer: Yes.

I1. STATEMENT OF UNDISPUTED MATERIAL FACTS

The City’s claims against Delia’s revolve around a specific set of gun sales to a specific set
of customers. Through discovery, the City has identified 33 firearms that Delia’s sold to 8 different

people between January 2018 and December 2023 that the City contends Delia’s knew or should
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have known were unlawful “straw” transactions.’ These customers are Anthony Cipriano
(impersonating W.M.), Charles Thompson, Robert Cooper III, Tyrone Gresham, Gregg Dreghorn,
Anthony Figueroa-Marko, Emmitt Smith, and Akeira Harcum. Transaction records obtained from
Delia’s establish beyond dispute that Delia’s 33 transactions with these 8 customers took place.
See Exs. 4-11 (transaction records); see also Miller Aff. Ex. A (summarizing transaction records in
table form). Each of the aforementioned individuals has pled guilty to a host of violations relating
to these gun purchases. Ex. 13 (compiled conviction records). The City’s expert, a former ATF
Special Agent who spent more than 25 years investigating straw purchasing and firearms
trafficking, analyzed these transactions and determined that not only were they illegal straw sales,
but that Delia’s knew or should have known that the individuals were straw buyers. See Ex. 12
(Traver Report) 99 23-24, 29, 32, 37, 39-40, 46-47, 50, 53, 57, 62, 64.

In its Answer to the City’s Amended Complaint, Delia’s raises several affirmative defenses
including unclean hands, contributory or comparative negligence, and that the City’s own
negligence caused its damages. Delia’s Answer 9 155, 162, 172. These affirmative defenses rest
on Delia’s establishing that it received authorization from the GVTF to conduct the firearm sales
at issue. The GVTF is a law enforcement task force operated by the Pennsylvania Office of the
Attorney General (“OAG”) and the Philadelphia District Attorney’s Office (“DAQ”) created to
combat gun violence in the City of Philadelphia, including a component staffed by OAG personnel
that investigates straw purchases. Ex. 15 (GVTF Memorandum of Understanding) 9 6.

Despite more than 20 months of discovery, Delia’s has not adduced any evidence that the

City, the GVTF, or any other law enforcement entity authorized any of the 33 straw transactions

7 A straw sale (or straw purchase) is a transaction in which one person (the “straw purchaser”) buys a firearm for
someone else (the “actual buyer”) in circumstances that are not a bona fide gift. Ex. 12 (Expert Report of Andrew
Traver) § 5. Straw purchases are one of the principal ways that firearms are diverted to criminals and prohibited
possessors. See id. §f 5-7. Straw purchases are unlawful under both federal and Commonwealth law. Id. 4 7, 9.
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relevant to the City’s claims (or any straw transactions by Delia’s at all). In March 2024, the City
served both interrogatories and document requests specifically targeting Delia’s communications
with law enforcement concerning the relevant straw purchasers and other straw-purchasing-related
topics. Ex. 17 (City’s First Interrogs. to Delia’s) at 7-8; Ex. 18 (City’s First Regs. for Produc. to
Delia’s). In response, Delia’s failed to identify or produce a single communication with law
enforcement on these topics—Iet alone the straw purchases relevant here. Even after the City
obtained a court order directing Delia’s to “meaningfully answer the City’s Interrogatories,” Ex.
20, and sent follow-up correspondence demanding particularized identification of law enforcement
contacts, Ex. 21, Delia’s has not supplemented its discovery response to address this deficiency.
Simply put, Delia’s has never produced or identified any communication whatsoever between the
store and law enforcement purportedly giving permission to sell firearms to straw purchasers.

Between April and October of this year, the City conducted eight depositions of witnesses
from Delia’s, including the store’s corporate representative, the store manager, five current or
former salespeople, and the store’s bookkeeper. The City questioned each of these witnesses about
their interactions with law enforcement, and not a single one testified that the store was given
permission from law enforcement to proceed with the straw purchases at issue in the City’s lawsuit.
Instead, the Delia’s employees best positioned to know about the facts underlying this supposed
defense all refused to testify about their interactions with the GVTF and invoked their Fifth
Amendment privilege against self-incrimination. And Delia’s corporate representative, who spoke
on its behalf, mentioned nothing about authorization from any law enforcement entity to proceed
with sales to straw purchasers.

Salesperson Thomas Hazell, for example, dismissed the notion that the GVTF would ever

give stores permission to proceed with a straw sale, saying “I’ve never heard of that” and that it
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was not the type of thing the GVTF would do. Ex. 23 (Hazell Tr.) 45:5-15. Hazell had worked for
years alongside the GVTF as a Special Agent in the Attorney General’s narcotics unit, prior to
joining Delia’s sales team. See id. at 20:10-21:12. Because of this experience in law enforcement,
other Delia’s employees identified Hazell as being one of the store’s principal points of contact
with the GVTF. See Ex. 30 (Andrejczyk Tr.) 69:17-72:22 & 101:13-21; Ex. 2 (Delia’s Corp. Rep.
Tr.) 75:18-76:9.

When asked whether “anyone at the Gun Violence Task Force ever [told] you to go ahead
with a gun sale that you suspected was a straw purchase,” Hazell invoked the Fifth Amendment
on the advice of Delia’s attorney and refused to answer. Ex. 23 (Hazell Tr.) 105:8-14. He did the
same thing when asked whether the store contacted law enforcement about the six straw purchasers
whose transactions he personally handled.® See id. at 110:22-111:4, 120:13-121:13, 146:1-13,
172:16-173:5, 175:13-19, 177:8-13. Mr. Rastetter, another salesperson who sold firearms to the
particular straw purchasers at issue here,’ similarly took the Fifth Amendment at his deposition.
Ex. 24 (Rastetter Tr.) 45:10-18, 47:4-17, 50:6-16, 52:7-15.

Store manager Justin Evans likewise refused to testify when deposed in his personal
capacity about interactions with the GVTF relating to straw purchasing, undercover investigations,
or the store reporting straw transactions to the authorities. Instead, Mr. Evans invoked his Fifth
Amendment privilege on the advice of Delia’s attorney. Ex. 27 (Evans Tr.) 42:1-21. When asked

point blank “Did the Gun Violence Task Force or any member of the Gun Violence Task Force

8 Mr. Hazell’s involvement in these straw purchases is documented in the transaction records for each sale. See Ex. 4
(DGS000459, DGS000030, DGS000045-50), Ex. 5 (DGS000192-94, DGS000197, DGS000198-202, DGS000183-
85, DGS000181), Ex. 11 (DGS000247-52, DGS00025-56), Ex. 10 (DGS000286-90, DGS000292-94, DGS000297),
Ex. 6 (DGS000319, DGS000401-07, DGS000324), Ex. 7 (DGS000261, DSG000273).

° Mr. Rastetter’s involvement in these straw purchases is likewise documented in the transaction records for each
sale. See Ex. 4 (DGS000044, DGS000094-99), Ex. 10 (DGS000274-76), Ex. 6 (DGS000394-400), Ex. 7
(DGS000270-72).
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give you permission to execute straw transactions?” Mr. Evans again refused to answer: “I assert
my Fifth Amendment right.” /d. at 55:14-20.

Several other Delia’s employees, including salespeople Steve Winston, Nick Keys, and
bookkeeper Steveni Keeley, also refused to answer questions about their interactions with law
enforcement. See Ex. 26 (Keeley Tr.) 119:9-120:7; Ex. 31 (Keys Tr.) 63:17-64:8 & 82:7-14; Ex.
25 (Winston Tr.) 49:22-51:11. All of these Fifth Amendment invocations and refusals to answer
questions took place on the advice of the store’s attorney. Altogether, between the various
salespeople and store manager, the City deposed the Delia’s employees that store records indicate
were personally involved in 29 out of the 33 straw purchases at issue in the City’s lawsuit. See
Exs. 4-11.

Fact discovery closed on October 6, 2025. See August 5, 2025 Revised Case Management
Order. As of this filing, there are pending discovery disputes relating to Delia’s efforts to take
further depositions of corporate representatives from the City and the Philadelphia DAO. While
these depositions would relate to the GVTF, they are unlikely to address the deficiencies identified
in the City’s Motion for Partial Summary Judgment—namely, communications about gun sales
that would by definition be within the knowledge and possession of Delia’s and its employees.

I11. STANDARD OF REVIEW

Pennsylvania Rule of Civil Procedure 1035.2 provides that “any party may move for
summary judgment ... whenever there is no genuine issue of any material fact as to a necessary
element” of a claim or defense, or when the “party who will bear the burden of proof at trial has
failed to produce evidence of facts essential to” the claim or defense by the close of discovery. Pa.
R. Civ. P. 1035.2. As the official explanatory note to the rule clarifies, “[p]artial summary

judgment ... may be rendered on one or more issues of liability, defense or damages.” Id. “Failure
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of a non-moving party to adduce sufficient evidence on an issue essential to its case and on which
it bears the burden of proof establishes the entitlement of the moving party to judgment as a matter
of law.” Keystone Freight Corp. v. Stricker, 31 A.3d 967, 971 (Pa. Super. Ct. 2011) (alteration
marks omitted) (quoting Young v. PennDOT, 744 A.2d 1276, 1277 (Pa. 2000)). A defendant
asserting an affirmative defense has the burden of proof as to that affirmative defense. See Reott
v. Asia Trend, Inc., 55 A.3d 1088, 1092 (Pa. 2012). When a defendant fails to cite record evidence
to support all required elements of an affirmative defense, summary judgment on that affirmative
defense is appropriate. Am. S. Ins. Co. v. Halbert, 203 A.3d 223, 229 (2019 PA Super 15).
IV. ARGUMENT

A. The City Is Entitled to Partial Summary Judgment on Delia’s Defenses
Contending that It Was Authorized by the GVTF to Engage in Straw Sales.

As detailed above and in the accompanying motion, Delia’s has failed to adduce any
evidence supporting its affirmative defense that the City, the GVTF or any other law enforcement
agency authorized it to carry out the 33 straw transactions at issue in the City’s lawsuit. Evidence
that Delia’s had the blessing of law enforcement for relevant transactions is essential to meeting
its burden of proof as the party asserting this as an affirmative defense. For well over a year and
half, Delia’s has had ongoing discovery obligations to produce evidence of any such permission,
if it existed. Its failure to do so confirms that there is no dispute of material fact as to whether the
store was authorized to carry out unlawful straw transactions. Plainly, it was not.

Accordingly, the City is entitled to summary judgment in its favor for the affirmative
defenses predicated on this theory. Rule 1035.2(2) provides that a party is entitled to summary
judgment “if, after the completion of discovery relevant to the motion, including the production of
expert reports, an adverse party who will bear the burden of proof at trial has failed to produce

evidence of facts essential to the ... defense which in a jury trial would require the issues to be
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submitted to a jury.” Pa. R. Civ. P. 1035.2. Here, the relevant discovery deadlines have passed,
and Delia’s has failed to produce any documentary evidence or witness testimony indicating that
the GVTF authorized any of the transactions that are relevant to this case (or any transactions at
all, for that matter). See Halbert, 203 A.3d at 229 (granting summary judgment dismissing various
affirmative defenses raised by the defendants when they “failed to cite evidence of record that
would support” the factual assertions essential to the defense).

Communications between Delia’s and law enforcement purportedly blessing illegal straw
transactions is information that by definition would reside within Delia’s knowledge, possession,
and control as a party to the communication. See Parrent v. Penske Logistics LLC, 270 A.3d 1165
at *3 (Pa. Super. Ct. 2021) (employer’s contention in a negligent supervision case that its “training,
practices and procedures are locale-dependent” carried no weight when employer failed to provide
supporting evidence despite the information being “almost completely within its own control”).
Delia’s failure to produce evidence to support its affirmative defenses with any record evidence
despite ample opportunity—and indeed, obligation—to do so confirms that summary judgment is
proper.

Delia’s obligation to disclose evidence supporting its affirmative defense began with
written discovery. Since March 5, 2024, Delia’s was required to identify all communications
between the store and law enforcement concerning the straw purchases at issue in the City’s
lawsuit, see Ex. 17 (City’s First Interrogs. to Delia’s), and to produce all records documenting its
communications with law enforcement about the straw purchasers at issue, any attempted straw
purchasing, or any law enforcement sting operation, see Ex. 18 (City’s First Regs. for Produc. to
Delia’s). Delia’s has not done so despite a Court Order to fully comply with these discovery

requests, see Ex. 20 (Nov. 15, 2024 Order), and despite further follow-up from the City specifically
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demanding that it identify particular communications with law enforcement, see Ex. 21 (Dec. 23,
2024 Ltr. to Delia’s). Delia’s responses to the City’s discovery requests confirm that it possesses
no records of any communication with law enforcement concerning the straw purchases at issue.
See Ex. 22 (Delia’s 2d Am. Answers & Objs. To Regs. for Produc.) at 6-7.

Delia’s own witnesses further undercut its affirmative defenses. The City took depositions
of the corporate representative plus seven current and former Delia’s employees, including its store
manager, five salespeople, and the store’s bookkeeper. Altogether, these Delia’s employees were
personally involved in 29 out of the 33 straw sales at issue. Each witness was questioned about
their interactions with law enforcement, and none of them testified that law enforcement had ever
authorized them or any other store employee to proceed with a straw sale. Certainly, none testified
about law enforcement sign-off on the straw sales at issue in this lawsuit. Many of these witnesses
in fact invoked their Fifth Amendment privilege against self-incrimination and refused to answer
questions on this topic.

In sum, nothing in Delia’s written discovery responses, document productions, or witness
testimony furnishes the necessary connection between its implausible theory of law enforcement
malfeasance and the 33 firearms transactions at issue in the City’s lawsuit.!? Partial summary
judgment in favor of the City is therefore appropriate on Delia’s affirmative defense because

Delia’s cannot produce evidence to carry its burden of proof, because it has specifically disavowed

19 Even if Delia’s could somehow show GVTF authorization of the relevant straw transactions, it still cannot
establish that the City of Philadelphia as Plaintiff acted with unclean hands or in a manner that was contributorily
negligent. This is because Delia’s does not aver—and cannot adduce evidence—that the GVTF’s relevant activities
are attributable fo the City, because the GVTF’s straw purchasing component is staffed by agents from the State
Attorney General’s Office and/or District Attorney’s Office, not City employees. See Ex. 15 (GVTF MOU) § 6.A;
see also Ex. 16 (City Corp. Rep. Tr.) 146:24-147:2; cf. Greer v. Metropolitan Hospital, et al., 341 A.2d 520, 527 (Pa
Super. 1975) (“A municipal authority is an entity distinct from both the Commonwealth and a political subdivision;
it is a municipal corporation....”) (citing Commonwealth v. Erie Met. Transit Auth., 281 A.2d 882, 885 (Pa. 1971);
Com. ex rel. Specter v. Martin, 232 A.2d 729, 735 (Pa. 1967) (“The affairs and functions of municipal government
are foreign to the functions of a district attorney whose duties are performed not on behalf of the City but on behalf
of the Commonwealth”).
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the existence of tangible or documentary evidence to support its theory, and because its employees’
strategic use of the Fifth Amendment privilege has prevented the City from examining witnesses
about the facts underlying this defense. See Gregury v. Greguras, 196 A.3d 619, 631 (Pa. Super.
Ct. 2018) (“The common thread running through these rules and cases [on invocation of a privilege
to decline engaging in discovery] is that one party should not be permitted to withhold information
from the other party and then surprise that party with it at trial. Implicit is the awareness that a lack
of notice deprives the other party of the opportunity to plan his trial strategy.”).

B. Delia’s Cannot Create a Disputed Issue of Material Fact by Relying on

Witnesses Who Invoked the Fifth Amendment and Refused to Testify About
Law Enforcement Contacts

Having encouraged its employees to invoke the Fifth Amendment and refuse to testify
about their interactions with law enforcement during discovery, Delia’s cannot now resist
summary judgment by having these same witnesses furnish testimonial affidavits on the issue.!!
Strategic conduct like this—selectively invoking, then waiving the Fifth Amendment privilege
after discovery has closed—would fundamentally abuse the privilege against self-incrimination
and profoundly prejudice the City. Such an “eleventh-hour waiver has considerable potential to
create unfair surprise and prejudice to the other party, and it is the role of the trial court to prevent
it by reasonable means.” Gregury, 196 A.3d at 628. The Court should therefore disregard, estop,
or strike from the record any assertion, declarations, or affidavits that Delia’s submits concerning
subject matter on which its employees invoked the Fifth Amendment and refused to provide

deposition testimony.!?

'Nor can Delia’s now offer testimony from Kimber Zerweck, given the serious questions that Delia’s itself has
raised about his competence to testify, in addition to its failure to produce him for a deposition. See Ex. 28 (service
email with deposition notice); Ex. 29 (email from Delia’s counsel).

12 While it is not necessary for the Court to define or apply an adverse inference based on Delia’s employees’ Fifth
Amendment invocations to resolve the City’s motion for partial summary judgment, the City intends to seek an
adverse inference on all applicable issues should this case proceed to a jury.
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While the Fifth Amendment provides broad protections to a criminal defendant, civil courts
must balance parties’ exercise of the privilege with “the potential harm to other parties from the
failure to provide relevant information,” so as to “ensure that the opposing party is not unduly
disadvantaged.” Haas v. Bowman, 62 Pa. D. & C.4th 1, 9 (C.P. Alleg., Jun. 4, 2003) (citing
Gutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 577 (1st Cir. 1989) (affirming preclusion of
defendant’s testimony at trial upon his invocation of the Fifth Amendment during discovery);
Serafino v. Hasbro, Inc., 82 F.3d 515, 518 (1st Cir. 1996) (upholding dismissal of claims after a
party invoked the Fifth Amendment as to an essential factual element of the case)). As Haas
instructs, “a party who asserts the Fifth Amendment privilege as to a particular subject is barred
from responding to a motion for summary judgment by submitting his or her own affidavit
addressing the subject.” Haas, 62 Pa. D. & C.4th at *14 (citing Edmond v. Consumer Prot. Div.,
934 F.2d 1304, 1308 (4th Cir. 1991) (The trial court should strike submissions of “a party [who]
seeks to invoke the Fifth Amendment to avoid discovery while offering an affidavit to compel a
certain result on summary judgment.”)).

Here, six out of seven Delia’s witnesses invoked the Fifth Amendment to avoid answering
questions about their interaction with law enforcement. Not coincidentally, these six deponents
who took the Fifth were all current Delia’s employees represented by the store’s lawyers—the
only exception was a former employee represented by different counsel.!® These six witnesses
include the store’s manager as well as salespeople who were involved in almost all of the precise
straw transactions at issue in the City’s lawsuit. By instructing these employees to invoke the Fifth

Amendment, Delia’s has wholly taken their knowledge of the store’s interaction with the City, the

13 The former employee witness, Nayara Andrejczyk, testified that Thomas Hazell was the store’s principal contact
with law enforcement. Ex. 30 (Andrejczyk Tr.) 70:3-11. She did not testify that law enforcement authorized straw
purchasing at Delia’s.

1 Case ID: 230702394
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GVTF and other law enforcement off the table for discovery and placed it beyond the City’s reach.

It cannot now selectively waive the privilege once the opportunity to cross examine the witnesses

and corroborate their testimony through other discovery has passed. See Haas, 62 Pa. D. & C.4th

at *14; see also Edmond, 934 F.2d at 1308.

CONCLUSION

For the foregoing reasons, the City respectfully asks this Court to grant the City’s Motion

for Partial Summary Judgment as to Delia’s affirmative defenses of unclean hands, contributory

or comparative negligence, and that the City’s damages were caused by its own negligence and/or

actions, predicated on its contention that the GVTF authorized any of the straw sales at issue in

this case.

DATED this 1st day of December, 2025.
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