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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA

City of Philadelphia : CASE NO.: 230702394
Plaintiff CIVIL DIVISION
V. '

Tanner Operations, LLC, et. al.

Defendants

ORDER

AND NOW, this day of ,20  , in consideration of Plaintiff’s

Motion for Partial Summary Judgment it is hereby ORDERED and DECREED that the Plaintiff’s

Motion is DENIED.

By the Court:

Case ID: 230702394
Control No.; 25120359



Britain R. Henry, Esq. Attorneys for Defendant
Attorney 1.D # 314279 Mad Minute Enterprises, LLC
Jonathan S. Goldstein, Esq. d/b/a Delia’s Gun Shop
Goldstein Law Partners, LLC

200 School Alley, Suite 5

Green Lane, PA 18054

(610) 949-0444

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA

City of Philadelphia : CASE NO.: 230702394
Plaintiff : CIVIL DIVISION
V.

Tanner Operations, LLC, et. al.

Defendants

DEFENDANT MAD MINUTE ENTERPRISES LLC’S RESPONSE IN OPPOSITION TO
PLAINTIFFE’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Defendant Mad Minute Enterprises, LLC d/b/a Delia’s Gun Shop (“Delia’s”), by and
through its undersigned counsel Goldstein Law Partners, LLC, hereby responds in opposition to
Plaintiff City of Philadelphia’s (“City’s””) Motion for Partial Summary Judgment as to Defendant
(“Motion”), as follows:

1. DENIED as conclusions of law to which no response is required. To the extent a
response is required, DENIED, as the City’s Amended Complaint speaks for itself.

2. ADMITTED.

3. DENIED as stated. It is ADMITTED only that Delia’s, a federally licensed retail
firearms dealer, legally sold each firearm to the identified individuals in accordance with federal
and state law and after backgrounds checks approved by the Pennsylvania State Police.

4. DENIED as conclusions of law to which no response is required.

5. DENIED as conclusions of law to which no response is required.
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6. DENIED as conclusions of law to which no response is required.

7. DENIED as conclusions of law to which no response is required. To the extent a
response is required, DENIED, as the City’s Motion speaks for itself.

8. DENIED as conclusions of law to which no response is required. To the extent a
response is required, DENIED, as Delia’s Answer speaks for itself.

9. ADMITTED.

10.  ADMITTED.

11. DENIED as conclusions of law to which no response is required.

12.  DENIED as stated. The City’s First Set of Interrogatories and First Set of Requests
for Production of Documents to Delia’s speaks for itself.

13.  ADMITTED.

14.  ADMITTED.

15.  DENIED as stated. The City’s letter to Delia’s speaks for itself.

16.  DENIED. Contrary to the City’s contentions, Delia’s employees testified that
Delia’s would frequently communicate with law enforcement agencies, and they provided to the
City all information requested under questioning, including basic details of such communications,
the means of communication, persons involved, and subject matter:

Q What did you hear about trace requests when working at Delia’s?
A Not much. Tommy was the person in charge to go and trace and
send the information to law enforcement and the ATF. So he worked
closely with all the law enforcement agencies, with local PD, with
State Police. They would come around often to request for
information. We will copy everything, provide it to them. So he was
the guy who collected all the paperwork and helped law
enforcement.

Q And did you -- did you say that law enforcement would

occasionally actually physically come to the store with questions or
looking for records?
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A Yes.
Q About how often did that happen when you worked there?
A Maybe once, twice a week.

A Yes. Because we -- we had a good relationship with law
enforcement agencies and we helped them a lot. Yeah. . . .

Q Did the store have any policies or procedures for taking it a step
further and actually reporting somebody to law enforcement?

A Not really policies, but we had good relationship with law
enforcement and we were always cooperating with them in
investigations. And yes, sometimes we would send a photocopy of
a driver’s license to people who worked for the Attorney General’s
Office, for instance.

Oral Deposition of Nayara Andrejczyk (“Andrejczyk Deposition™) 69:17 — 98:16, attached hereto

as Exhibit A.

Q ... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.

Q Do you ever give video recordings or access to the system to
anyone else?

A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.

Q And why would the Philadelphia Police Department ask for
video?

A You’d have to ask them.

Q When -- when they come to you, what are they telling you?

A Can we retrieve video from these certain days.
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Q And does Delia’s always say yes?
A Yes. If we have it.
Q Sure.
And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.
Q Has a law enforcement agency ever asked you for sales records?
A All of them.
Q And so if any of the law enforcement agencies that you work with
asked you to pull all of the sales records for a certain individual, you
could do that for them?
A. Yes.
Oral Deposition of Justin Evans (“Evans Deposition”), 75:19-76:15; 138:7-24; 147:15-22,
attached hereto as Exhibit B.

17.  ADMITTED.

18.  ADMITTED. However, as stated in paragraph 16, Delia’s was in consistent
communication with the Philadelphia Police Department and Attorney General’s Office; the fact
that Delia’s does not presently hold written or recorded communications with law enforcement
agencies does not negate that fact.

19.  ADMITTED. However, as stated in paragraph 16, Delia’s was in consistent
communication with the Philadelphia Police Department and Attorney General’s Office; the fact
that Delia’s does not presently hold written or recorded communications with law enforcement
agencies does not negate that fact.

20.  ADMITTED. However, as stated in paragraph 16, Delia’s was in consistent
communication with the Philadelphia Police Department and Attorney General’s Office; the fact
that Delia’s does not presently hold written or recorded communications with law enforcement

agencies does not negate that fact.

21.  DENIED as stated. The deposition transcripts speak for themselves.
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22. DENIED as stated. Mr. Hazell’s deposition transcript speaks for itself.

23. ADMITTED. However, as the Pennsylvania Supreme Court has made clear, “the
truth or falsity of an allegation cannot be determined solely from one's invocation of the Fifth
Amendment. Absent independent, probative evidence produced by the party bearing the burden of
proof, the implications of one's assertion of the Fifth Amendment privilege are speculative at best,
and insufficient to support an adverse factual determination.” Harmon v. Mifflin Cnty. Sch. Dist.,
713 A.2d 620, 624 (Pa. 1998). Otherwise, DENIED.

24.  ADMITTED only that Mr. Hazell was the salesperson in the identified transactions,
which were legal sales conducted in accordance with federal and state law and after backgrounds
checks approved by the Pennsylvania State Police. The City’s contentions that these transactions
were “straw purchases” is DENIED as a conclusion of law to which no response is required.

25.  ADMITTED only that Mr. Hazell invoked his Fifth Amendment right not to testify.
However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an allegation
cannot be determined solely from one's invocation of the Fifth Amendment. Absent independent,
probative evidence produced by the party bearing the burden of proof, the implications of one's
assertion of the Fifth Amendment privilege are speculative at best, and insufficient to support an
adverse factual determination.” Harmon., 713 A.2d at 624. The City’s contentions that these
transactions were “straw purchases” is DENIED as a conclusion of law to which no response is
required.

26.  ADMITTED only that Mr. Rastetter invoked his Fifth Amendment right not to
testify. However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an
allegation cannot be determined solely from one's invocation of the Fifth Amendment. Absent

independent, probative evidence produced by the party bearing the burden of proof, the
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implications of one's assertion of the Fifth Amendment privilege are speculative at best, and
insufficient to support an adverse factual determination.” Harmon., 713 A.2d at 624. The City’s
contentions that these transactions were “straw purchases” is DENIED as a conclusion of law to
which no response is required

27. ADMITTED only that Mr. Rastetter was the salesperson in the identified
transactions, which were legal sales conducted in accordance with federal and state law and after
backgrounds checks approved by the Pennsylvania State Police. The City’s contentions that these
transactions were “straw purchases” is DENIED as a conclusion of law to which no response is
required.

28. ADMITTED only that Mr. Rastetter invoked his Fifth Amendment right not to
testify. However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an
allegation cannot be determined solely from one's invocation of the Fifth Amendment. Absent
independent, probative evidence produced by the party bearing the burden of proof, the
implications of one's assertion of the Fifth Amendment privilege are speculative at best, and
insufficient to support an adverse factual determination.” Harmon., 713 A.2d at 624.

29.  ADMITTED only that Mr. Winston invoked his Fifth Amendment right not to
testify. However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an
allegation cannot be determined solely from one's invocation of the Fifth Amendment. Absent
independent, probative evidence produced by the party bearing the burden of proof, the
implications of one's assertion of the Fifth Amendment privilege are speculative at best, and
insufficient to support an adverse factual determination.” Harmon., 713 A.2d at 624.

30.  ADMITTED only that Ms. Keeley invoked her Fifth Amendment right not to

testify. However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an
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allegation cannot be determined solely from one's invocation of the Fifth Amendment. Absent
independent, probative evidence produced by the party bearing the burden of proof, the
implications of one's assertion of the Fifth Amendment privilege are speculative at best, and
insufficient to support an adverse factual determination.” Harmon., 713 A.2d at 624.

31. DENIED. Mr. Evans testified that there was extensive communications between
Delia’s and the Gun Violence Task Force:

Q ... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.

Q Do you ever give video recordings or access to the system to
anyone else?
A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.
Q And why would the Philadelphia Police Department ask for
video?
A You’d have to ask them.
Q When -- when they come to you, what are they telling you?
A Can we retrieve video from these certain days.
Q And does Delia’s always say yes?
A Yes. If we have it.
Q Sure.
And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.
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Q Has a law enforcement agency ever asked you for sales records?
A All of them.

Q And so if any of the law enforcement agencies that you work with
asked you to pull all of the sales records for a certain individual, you
could do that for them?

A. Yes.

Evans Deposition, 75:19-76:15; 138:7-24; 147:15-22.

32.

DENIED. Mr. Evans testified that there was extensive communications between

Delia’s and the Gun Violence Task Force:

Q... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.

Q Do you ever give video recordings or access to the system to
anyone else?
A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.
Q And why would the Philadelphia Police Department ask for
video?
A You’d have to ask them.
Q When -- when they come to you, what are they telling you?
A Can we retrieve video from these certain days.
Q And does Delia’s always say yes?
A Yes. If we have it.
Q Sure.
And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.
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Q Has a law enforcement agency ever asked you for sales records?
A All of them.
Q And so if any of the law enforcement agencies that you work with
asked you to pull all of the sales records for a certain individual, you
could do that for them?
A. Yes.

Evans Deposition, 75:19-76:15; 138:7-24; 147:15-22.

33.  ADMITTED only that Mr. Evans invoked his Fifth Amendment right not to testify.
However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an allegation
cannot be determined solely from one's invocation of the Fifth Amendment. Absent independent,
probative evidence produced by the party bearing the burden of proof, the implications of one's
assertion of the Fifth Amendment privilege are speculative at best, and insufficient to support an
adverse factual determination.” Harmon., 713 A.2d at 624.

34.  ADMITTED only that Mr. Evans invoked his Fifth Amendment right not to testify.
However, as the Pennsylvania Supreme Court has made clear, “the truth or falsity of an allegation
cannot be determined solely from one's invocation of the Fifth Amendment. Absent independent,
probative evidence produced by the party bearing the burden of proof, the implications of one's
assertion of the Fifth Amendment privilege are speculative at best, and insufficient to support an
adverse factual determination.” Harmon., 713 A.2d at 624.

35. ADMITTED. By way of further answer, Mr. Zerweck has been diagnosed with

Alzheimer’s disease. Evans Deposition, 228:4-229:24.

36. ADMITTED.

37.  DENIED as conclusions of law to which no response is required.
38.  DENIED as conclusions of law to which no response is required.
39.  DENIED as conclusions of law to which no response is required.
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40. DENIED as conclusions of law to which no response is required.

41. This is an incorporation paragraph to which no response is required.

42. ADMITTED only that the City has described the contents of its own Amended
Complaint. Otherwise, DENIED as conclusions of law to which no response is required.

43. DENIED. The affirmative defenses cited by the City include the following:

155. Plaintiff’s claims are barred, in whole or in part, by the doctrine
of unclean hands.

162. Plaintiff’s claims are barred, in whole or in part, by Plaintiff’s
own contributory or comparative negligence.

172. Plaintiff’s alleged damages were caused in their entirety by
Plaintiff’s own negligence and/or actions.

Answer to Am. Compl. 9 155, 162, 172. Delia’s affirmative defenses are far broader than the City
contends, encompassing not only law enforcement efforts with which Delia’s cooperated but the
City’s own negligence in failing to prevent gun violence. Delia’s does not have the power to, for
example, set police staffing ratios, decline to prosecute certain offenses, or otherwise enforce
criminal laws. Even accepting the City’s dubious theory that Delia’s should have recognized
certain transactions as straw purchases, Delia’s cannot logically be held responsible—even
somewhat responsible—for the City’s scourge of gun violence in Philadelphia merely because of
33 alleged ““straw sales,” only one of which involved an actual violent crime. Am. Compl. q 93.
44.  DENIED as conclusions of law to which no response is required. By way of further
answer, Delia’s affirmative defenses are far broader than the City contends, encompassing not only
law enforcement efforts with which Delia’s cooperated but the City’s broader ‘“strategy” of
preventing gun violence generally, including corruption among its own police officers and District

Attorney Krasner’s refusal to prosecute large categories of crimes within Philadelphia.
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45. DENIED as conclusions of law to which no response is required. Moreover,
contrary to the City’s contentions, Delia’s employees testified that Delia’s would frequently
communicate with law enforcement agencies, and they provided to the City all information
requested under questioning, including basic details of such communications, the means of
communication, persons involved, and subject matter:

Q What did you hear about trace requests when working at Delia’s?
A Not much. Tommy was the person in charge to go and trace and
send the information to law enforcement and the ATF. So he worked
closely with all the law enforcement agencies, with local PD, with
State Police. They would come around often to request for
information. We will copy everything, provide it to them. So he was
the guy who collected all the paperwork and helped law
enforcement.

Q And did you -- did you say that law enforcement would
occasionally actually physically come to the store with questions or
looking for records?

A Yes.

Q About how often did that happen when you worked there?

A Maybe once, twice a week.

A Yes. Because we -- we had a good relationship with law
enforcement agencies and we helped them a lot. Yeah. . . .

Q Did the store have any policies or procedures for taking it a step
further and actually reporting somebody to law enforcement?

A Not really policies, but we had good relationship with law
enforcement and we were always cooperating with them in
investigations. And yes, sometimes we would send a photocopy of
a driver’s license to people who worked for the Attorney General’s
Office, for instance.

Andrejczyk Deposition, 69:17 — 98:16.

Q ... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
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them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.

Q Do you ever give video recordings or access to the system to
anyone else?
A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.
Q And why would the Philadelphia Police Department ask for
video?
A You’d have to ask them.
Q When -- when they come to you, what are they telling you?
A Can we retrieve video from these certain days.
Q And does Delia’s always say yes?
A Yes. If we have it.
Q Sure.
And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.

Q Has a law enforcement agency ever asked you for sales records?

A All of them.

Q And so if any of the law enforcement agencies that you work with

asked you to pull all of the sales records for a certain individual, you

could do that for them?

A. Yes.
Evans Deposition, 75:19-76:15; 138:7-24; 147:15-22.

46. ADMITTED only that Delia’s does not possess written or recorded communications with

law enforcement agencies. However, Contrary to the City’s contentions, Delia’s employees
testified that Delia’s would frequently communicate with law enforcement agencies, and they

provided to the City all information requested under questioning, including basic details of such

communications, the means of communication, persons involved, and subject matter:
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Q What did you hear about trace requests when working at Delia’s?
A Not much. Tommy was the person in charge to go and trace and
send the information to law enforcement and the ATF. So he worked
closely with all the law enforcement agencies, with local PD, with
State Police. They would come around often to request for
information. We will copy everything, provide it to them. So he was
the guy who collected all the paperwork and helped law
enforcement.

Q And did you -- did you say that law enforcement would
occasionally actually physically come to the store with questions or
looking for records?

A Yes.

Q About how often did that happen when you worked there?

A Maybe once, twice a week.

A Yes. Because we -- we had a good relationship with law
enforcement agencies and we helped them a lot. Yeah. . . .

Q Did the store have any policies or procedures for taking it a step
further and actually reporting somebody to law enforcement?

A Not really policies, but we had good relationship with law
enforcement and we were always cooperating with them in
investigations. And yes, sometimes we would send a photocopy of
a driver’s license to people who worked for the Attorney General’s
Office, for instance.

Andrejczyk Deposition, 69:17 — 98:16.

Q... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.
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Q Do you ever give video recordings or access to the system to
anyone else?
A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.
Q And why would the Philadelphia Police Department ask for
video?
A You’d have to ask them.
Q When -- when they come to you, what are they telling you?
A Can we retrieve video from these certain days.
Q And does Delia’s always say yes?
A Yes. If we have it.
Q Sure.
And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.

Q Has a law enforcement agency ever asked you for sales records?
A All of them.

Q And so if any of the law enforcement agencies that you work with
asked you to pull all of the sales records for a certain individual, you
could do that for them?

A. Yes.

Evans Deposition, 75:19-76:15; 138:7-24; 147:15-22.

47.

DENIED as stated. Moreover, contrary to the City’s contentions, Delia’s

employees testified that Delia’s would frequently communicate with law enforcement agencies,

and they provided to the City all information requested under questioning, including basic details

of such communications, the means of communication, persons involved, and subject matter:

Q What did you hear about trace requests when working at Delia’s?
A Not much. Tommy was the person in charge to go and trace and
send the information to law enforcement and the ATF. So he worked
closely with all the law enforcement agencies, with local PD, with
State Police. They would come around often to request for
information. We will copy everything, provide it to them. So he was
the guy who collected all the paperwork and helped law
enforcement.

Q And did you -- did you say that law enforcement would
occasionally actually physically come to the store with questions or
looking for records?
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A Yes.
Q About how often did that happen when you worked there?
A Maybe once, twice a week.

A Yes. Because we -- we had a good relationship with law
enforcement agencies and we helped them a lot. Yeah. . . .

Q Did the store have any policies or procedures for taking it a step
further and actually reporting somebody to law enforcement?

A Not really policies, but we had good relationship with law
enforcement and we were always cooperating with them in
investigations. And yes, sometimes we would send a photocopy of
a driver’s license to people who worked for the Attorney General’s
Office, for instance.

Andrejczyk Deposition, 69:17 — 98:16.

Q... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.

Q Do you ever give video recordings or access to the system to
anyone else?

A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.

Q And why would the Philadelphia Police Department ask for
video?

A You’d have to ask them.

Q When -- when they come to you, what are they telling you?

A Can we retrieve video from these certain days.

Q And does Delia’s always say yes?

A Yes. If we have it.
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Q Sure.

And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.
Q Has a law enforcement agency ever asked you for sales records?
A All of them.
Q And so if any of the law enforcement agencies that you work with
asked you to pull all of the sales records for a certain individual, you
could do that for them?
A. Yes.

Evans Deposition, 75:19-76:15; 138:7-24; 147:15-22.

48.  ADMITTED only that some Delia’s witnesses refused to answer questions about
the Gun Violence Task Force by asserting their Fifth Amendment right not to answer certain
questions. As the Pennsylvania Supreme Court has made clear, “the truth or falsity of an
allegation cannot be determined solely from one's invocation of the Fifth Amendment. Absent
independent, probative evidence produced by the party bearing the burden of proof, the
implications of one's assertion of the Fifth Amendment privilege are speculative at best, and
insufficient to support an adverse factual determination.” Harmon., 713 A.2d at 624.

49.  ADMITTED. Again, as the Pennsylvania Supreme Court has made clear, “the truth
or falsity of an allegation cannot be determined solely from one's invocation of the Fifth
Amendment. Absent independent, probative evidence produced by the party bearing the burden
of proof, the implications of one's assertion of the Fifth Amendment privilege are speculative at
best, and insufficient to support an adverse factual determination.” Harmon., 713 A.2d at 624.

50.  DENIED as conclusions of law to which no response is required.

51.  ADMITTED.

52. DENIED as conclusions of law to which no response is required.

WHEREFORE, Defendants respectfully urge this Court to deny the City’s Motion.
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Respectfully submitted,

GOLDSTEIN LAW PARTNERS, LLC

Dated: 01/16/2025 /47( Y

Britain R. Hdry, Esq.

Jonathan S. Goldstein, Esq.

Attorneys for Defendants Mad Minute
Enterprises, LLC d/b/a Delia’s Gun Shop
and Delia’s Gun Shop, Inc.
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Britain R. Henry, Esq. Attorneys for Defendants

Attorney 1.D # 314279 Mad Minute Enterprises, LLC
Jonathan S. Goldstein, Esq. d/b/a Delia’s Gun Shop
Attorney 1.D # 201627

Goldstein Law Partners, LLC
200 School Alley, Suite 5
Green Lane, PA 18054

(610) 949-0444

IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY, PENNSYLVANIA

City of Philadelphia : CASE NO.: 230702394
Plaintiff : CIVIL DIVISION
V.

Tanner Operations, LLC, et. al.

Defendants

DEFENDANT MAD MINUTE ENTERPRISES. LL.C d/b/a DELIA’S GUN SHOP’S
MEMORANDUM OF LAW IN OPPOSITION TO THE CITY’S MOTION FOR
PARTIAL SUMMARY JUDGMENT

L. MATTER BEFORE THE COURT

Before the Court is Plaintiff City of Philadelphia’s (“City’s”) Motion for Partial Summary
Judgment as to Defendant Mad Minute Enterprises, LLC d/b/a/ Delia’s Gun Shop (“Delia’s’). At
root, the City erroneously believes that Delia’s affirmative defenses of unclean hands, contributory
or comparative negligence, and that the City’s own negligence caused its damages are foreclosed
by the fact that Delia’s does not have or maintain communications between Delia’s employees and
law enforcement agencies.

Yet, Delia’s affirmative defenses are far broader than the City contends, encompassing not
only law enforcement efforts with which Delia’s cooperated but the City’s own negligence in

failing to prevent gun violence. Delia’s does not have the power to, for example, set police staffing
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ratios, decline to prosecute certain offenses, or otherwise enforce criminal laws. Even accepting
the City’s dubious theory that Delia’s should have recognized certain transactions as straw
purchases, Delia’s cannot logically be held responsible—even somewhat responsible—for the
City’s scourge of gun violence in Philadelphia merely because of 33 alleged “straw sales,” only
one of which involved an actual violent crime. Am. Compl. 4 93.

Meanwhile, the City completely ignores festimonial evidence creating a genuine issue of
material fact as to whether Delia’s communicated consistently with law enforcement in an effort
to help the City address potential straw purchases. Given the existence of this evidence, this matter
is not yet ripe for summary judgment.

II. SUMMARY OF THE OPERATIVE FACTS

The City’s motion for partial summary judgment is based on the faulty premise that Delia’s
cannot advance certain affirmative defenses unless it turns over written communications with law
enforcement. But the City misunderstands Delia’s affirmative defenses and turns each one into a
thin allegation that Delia’s made certain sales because law enforcement encouraged them.

Delia’s did engage in certain transactions because law enforcement encouraged it, and
while no written communications exist to establish the relationship between Delia’s and law
enforcement, the testimonial evidence to that effect is clear. From the deposition of Delia’s
employee Nayara Andrejczyk:

Q What did you hear about trace requests when working at Delia’s?
A Not much. Tommy was the person in charge to go and trace and
send the information to law enforcement and the ATF. So he worked
closely with all the law enforcement agencies, with local PD, with
State Police. They would come around often to request for
information. We will copy everything, provide it to them. So he was

the guy who collected all the paperwork and helped law
enforcement.
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Q And did you -- did you say that law enforcement would
occasionally actually physically come to the store with questions or
looking for records?

A Yes.

Q About how often did that happen when you worked there?

A Maybe once, twice a week.

A Yes. Because we -- we had a good relationship with law
enforcement agencies and we helped them a lot. Yeah. . ..

Q Did the store have any policies or procedures for taking it a step
further and actually reporting somebody to law enforcement?

A Not really policies, but we had good relationship with law
enforcement and we were always cooperating with them in
investigations. And yes, sometimes we would send a photocopy of
a driver’s license to people who worked for the Attorney General’s
Office, for instance.

Andrejczyk Deposition, 69:17 — 98:16. And from Delia’s manager Justin Evans:

Q ... So you mentioned right before our break that, you know, and
kind of why you let Tommy go from his full-time role that you can’t
sell a gun to somebody just to arrest them, but what did you mean
by that?

A So Tommy worked very well with the AG’s office who would,
you know, if we had a doubt on somebody, we used to call and tell
them, hey, we have somebody that’s suspicious here. We’re not
sure.

Q Uh-huh.

A You want to go and investigate? Since he worked with them all
those years, he had those inside contacts. He didn’t have to call the
desk. He just called someone, an agent personally.

Q Got it.

And so, like how it would work would be there would be
somebody who wanted to buy a gun, Tommy wasn’t sure, he sold
them the gun, and then he called the AG’s office.

A Correct.

Q Do you ever give video recordings or access to the system to
anyone else?

A Most of the times that we do provide video it’s going to be the
Philadelphia Police Department.

Q And why would the Philadelphia Police Department ask for
video?

A You’d have to ask them.

Q When -- when they come to you, what are they telling you?
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A Can we retrieve video from these certain days.
Q And does Delia’s always say yes?
A Yes. If we have it.
Q Sure.
And how often does this happen, that the Philadelphia Police
Department comes by asking for video?
A Every few months.

Q Has a law enforcement agency ever asked you for sales records?
A All of them.

Q And so if any of the law enforcement agencies that you work with
asked you to pull all of the sales records for a certain individual, you
could do that for them?

A. Yes.

Evans Deposition, 75:19-76:15; 138:7-24; 147:15-22.

I11.

IVv.

STATEMENT OF THE QUESTIONS PRESENTED

1. Are there genuine issues of material fact as to whether Delia’s actively worked
with law enforcement to investigate certain firearm purchases?

Suggested answer: Yes.

2. Even if there were no issues of material fact relevant to Delia’s affirmative
defenses, would the City be entitled to judgment as a matter of law?

Suggested answer: No.

STANDARD OF REVIEW
The standard of review for a motion for partial summary judgment is clear:

A trial court should grant summary judgment only in cases where
the record contains no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. The moving party
has the burden to demonstrate the absence of any issue of material
fact, and the trial court must evaluate all the facts and make
reasonable inferences in a light most favorable to the nonmoving
party. The trial court is further required to resolve any doubts as to
the existence of a genuine issue of material fact against the moving
party and may grant summary judgment only where the right to such
a judgment is clear and free from doubt. An appellate court may
reverse a grant of summary judgment only if the trial court erred in
its application of the law or abused its discretion.
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Toth v. Chambersburg Hosp., 325 A.3d 870, 873—74 (Pa. Super. 2024) (cleaned up).
V. ARGUMENT

A. The City’s Motion Fails at the Threshold Because It Challenges Only One
Factual Theory and Does Not Negate Delia’s Defenses as Pleaded

The City’s Motion is framed as if Delia’s affirmative defenses of unclean hands,
contributory negligence, and City-caused damages exist only to the extent Delia’s can prove that
the Gun Violence Task Force (or other law enforcement) expressly “authorized” particular straw
purchases. See, e.g., Mem. at 1, 8-9. The Motion repeatedly asserts that “these defenses rest on” a
single factual contention about law enforcement authorization.

That premise is deeply flawed. Delia’s raised a much broader set of affirmative defenses.
Delia’s New Matter alleges broadly that “Plaintiff’s claims are barred, in whole or in part, by the
doctrine of unclean hands,” that they are “barred, in whole or in part, by Plaintiff’s own
contributory or comparative negligence,” and that “Plaintiff’s alleged damages were caused in
their entirety by Plaintiff’s own negligence and/or actions.” Answer to Am. Compl. ] 155, 162,
172. None of these defenses is textually limited to Delia’s contention that law enforcement
authorized certain authorization. They comfortably encompass other theories, including, for
example, the City’s own failure, despite access to detailed firearm transaction and
background-check data, to detect and act on patterns it now characterizes as “obvious” indicia of
straw purchasing.

Indeed, Delia’s does not have to prove formal law enforcement “authorization” to invoke
the doctrines of unclean hands, contributory negligence, or comparative negligence. These
doctrines simply bar a plaintiff from invoking the court’s power while itself having contributed to

the complained of result. A jury could conclude, for example, that the City was equally or more to
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blame than Delia’s for failing, over many years, to use its own unique tools and information to
address the very straw purchasing and criminal misuse of firearms that it now attributes to Delia’s.
This is especially true given that the City has city-wide jurisdiction and far greater resources to
combat gun violence, whereas Delia’s is accused of making just 33 firearm sales that allegedly
turned out to be straw purchases, with just one of those firearms used in a violent crime.

Because the City attacks only one supposed factual basis for Delia’s defenses, it has not
carried its burden of demonstrating that there is no genuine issue of any material fact or that the
City is entitled to judgment as a matter of law.

B. Genuine Issues of Material Fact Preclude Summary Judgment.

Although Delia’s does not possess or maintain written communications with law
enforcement, depositions of Delia’s employees establish that Delia’s communicated and
cooperated with law enforcement on a consistent basis. Accordingly, genuine issues of material
fact remain.

Delia’s manager Justin Evans and Delia’s employee Nayara Andrejczyk testified at length
about Delia’s interactions with law enforcement, including tracing requests, turning over sales
documentation, and notifying police of suspicious individuals. Evans Deposition, 75:19 — 76:15;
138:7-24; 147:15-22; Andrejczyk Deposition, 69:17 — 98:16. This testimonial evidence conflicts
with the City’s characterization of Delia’s as having “any evidence” of such cooperation.

Even without this testimonial evidence, the City cannot maintain that it bears no fault or
responsibility when an individual purchases and illegally transfers a firearm. In Pennsylvania, all
firearm sales of the sort at issue must pass through the Commonwealth’s background-check
system, and detailed transaction records are in governmental hands. If patterns in those records are

sufficiently clear to ground allegations that Delia’s “knew or should have known” that specific
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customers were straw purchasers, a jury could reasonably conclude that the City (and its state
partners) either knew or, in the exercise of reasonable care, should have known the same thing and
could have taken steps to intervene, investigate, or regulate.

The City insists that several Delia’s employees’ invocation of the Fifth Amendment right
not to testify can be construed as evidence they never worked with law enforcement. However, as
the Pennsylvania Supreme Court has made clear

the truth or falsity of an allegation cannot be determined solely from
one's invocation of the Fifth Amendment. Absent independent,
probative evidence produced by the party bearing the burden of
proof, the implications of one's assertion of the Fifth Amendment
privilege are speculative at best, and insufficient to support an
adverse factual determination.”

Harmon., 713 A.2d at 624.

C. At a Minimum, Any Ruling Should Be Narrowly Tailored and Should Not
Extinguish Delia’s Contributory Negligence and Causation Defenses

Even if the Court were inclined to accept some portion of the City’s argument regarding a
law-enforcement authorization” theory, the only relief conceivably appropriate would be a narrow
order clarifying that Delia’s may not rely on that specific theory absent competent evidence of
authorization.

That is a far cry from the sweeping relief the City seeks—wholesale summary judgment
on Delia’s affirmative defenses of unclean hands, contributory or comparative negligence, and
City-caused damages in toto. Because the City has not negated Delia’s other, independent theories
supporting those defenses, any such broad ruling would be reversible error.

VL CONCLUSION

The City has not carried its burden under Rule 1035.2 to show the absence of a

genuine issue of material fact as to Delia’s affirmative defenses of unclean hands, contributory or

comparative negligence, and that the City’s own negligence and/or actions caused its alleged
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damages. Questions of causation and comparative fault in this case—as in nearly all negligence

cases—are for the jury.

Respectfully submitted,

GOLDSTEIN LAW PARTNERS, LLC

Dated:_01/16/2025 A j WU

Britain R. Heﬁf‘y, Esq.

Jonathan S. Goldstein, Esq.

Attorneys for Defendants Mad Minute
Enterprises, LLC d/b/a Delia’s Gun Shop
and Delia’s Gun Shop, Inc.
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