(FTLED._ERTE COUNTY CLERK 1170972023 08: 29 PV | NDEX NO 81031672023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

1 of 47



(FTCED _ERTE COUNTY CLERK 11709/ 2023 0829 PV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

2 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

3 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

4 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

5 of 47



ELLED: ERTE COUNTY CLERK 11/09/2023 08: 29 PM PR TR BARSAR A0S

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

6 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

7 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

8 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

9 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

10 of 47



(FTLED._ERTE COUNTY CLERK 1170972023 08: 29 PV | NDEX NO 81031672023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

11 of 47



(FTLED._ERTE COUNTY CLERK 1170972023 08: 29 PV | NDEX NO 81031672023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

12 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

13 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

14 of 47



(FTLED._ERTE COUNTY CLERK 1170972023 08: 29 PV | NDEX NO 81031672023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

15 of 47



ELLED: ERTE COUNTY CLERK 11/09/2023 08: 29 PM PR TR BARSAR A0S

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

16 of 47



ELLED: ERTE COUNTY CLERK 11/09/2023 08: 29 PM PR TR BARSAR A0S

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

17 of 47



(FTCED _ERTE COUNTY CLERK 11709/ 2023 0829 PV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

18 of 47



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

19 of 47



(FTLED._ERTE COUNTY CLERK 1170972023 08: 29 PV | NDEX NO 81031672023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

20 of 47



(FTCED _ERTE COUNTY CLERK 11709/ 2023 0829 PV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

21 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

22 of 47



(FTCED _ERTE COUNTY CLERK 11709/ 2023 0829 PV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

23 of 47



FTLED._ERTE COUNTY CLERK 1170972023 08:29 PM | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

24 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

25 of 47



FTLED._ERTE COUNTY CLERK 11709/ 2023 08: 29 PNV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

26 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

27 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

28 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

29 of 47



(FTCED _ERTE COUNTY CLERK 11709/ 2023 0829 PV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

30 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

31 of 47



FTLED._ERTE COUNTY CLERK 11709/ 2023 08: 29 PNV | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

32 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

33 of 47



FTLED._ERTE COUNTY CLERK 1170972023 08:29 PM | NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

34 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

This principle forecloses Plaintiffs’ product liability claims. Plaintiffs allege that writings
on Reddit’s service that Gendron read were objectionable and harmful information and ideas,
which “transformed” Gendron so that he was able to commit a heinous, racist criminal act that,
in turn, caused harm to Plaintiffs. See, e.g., Jones Compl. § 69, 72, 7375, 78; Stanfield Compl.
99 125, 128, 129-131, 134. Such claims impermissibly seek to hold Reddit liable for intangible
ideas and information. Moreover, Plaintiffs cannot rescue their product liability claims by
alleging that certain user-engagement features on Reddit are purportedly “defective” products, or
by alleging Reddit uses algorithms, because such features themselves are merely further
intangible features and aspects. On Reddit, upvoting, downvoting, and “karma” features are
communications from one user to another that express users’ support for content. Jones Compl. §
222; Stanfield Compl. § 283; see Bland v. Roberts, 730 F.3d 368, 385-386 (4th Cir. 2013)
(Facebook “likes” are both “pure speech” and “symbolic expression”); Anderson, 637 F. Supp.
3d at 282 (an “algorithm [i]s a way to bring [content] to the attention of those likely to be most
interested in it”).

Because Plaintiffs’ product liability claims are based on Reddit’s “role in bringing ideas
and information to the public,” Winter, 938 F.2d at 1037 n.8, the Court must dismiss Jones Claim
XIV and Stanfield Claim XVIII.

2 Plaintiffs’ Negligence-Based Claims Fail Because Reddit Does Not
Owe Plaintiffs a Duty of Care

Plaintiffs’ negligence-based claims against Reddit fail to state a claim because Plaintiffs
do not and cannot plausibly allege Reddit owes them a cognizable duty of care.

The existence of a duty of care is an element of all negligence-based claims. Pasternack
v. Lab. Corp. of Am. Holdings, 27 N.Y.3d 817, 825 (2016); Hamilton v. Beretta U.S.A. Corp., 96

N.Y.2d 222, 232 (2001); see also Estate of Morgan v. Whitestown Am. Legion Post No. 1113,
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309 A.D.2d 1222, 1222 (4th Dep’t 2003) (reversing denial of motion to dismiss negligence claim
because plaintiff failed to plead a cognizable legal duty). “[A] defendant generally has no duty to
control the conduct of third persons so as to prevent them from harming others.” Hamilfon, 96
N.Y.2d at 233 (citation omitted); Einhorn v. Seeley, 136 A.D.2d 122, 126 (1st Dep’t 1988). A
duty arises in such cases only “where there is a relationship either between defendant and a third-
person tortfeasor that encompasses defendant’s actual control of the third person’s actions, or
between defendant and plaintiff that requires defendant to protect plaintiff from the conduct of
others.” Hamilton, 96 N.Y.2d at 233; see also Pingtella v. Jones, 305 A.D.2d 38, 42—44 (4th
Dep’t 2003) (granting motion to dismiss). Special relationships of this nature are rare and limited
to, for example, principal/agent, parent/child, employer/employee, owners/occupiers of premises,
and common carriers/patrons. Einhorn, 136 A.D.2d at 126; Hamilton, 96 N.Y.2d at 233. To
establish such a special relationship, the injured party must show that a defendant owed not
merely “a general duty to society, but a specific duty to him”—"a duty running directly to the
injured person.” Lauer v. City of New York, 95 N.Y.2d 95, 100 (2000) (citation omitted).
Plaintiffs do not allege that they have a special relationship that required Reddit to protect
them from criminal conduct by third parties. And Plaintiffs cannot plead, as required for a
special relationship duty to arise, that Reddit had a relationship with Gendron that gave it actual
control of his actions. See Purdy v. Public Adm'r of County of Westchester, 72 N.Y.2d 1, 8-9
(1988) (requiring “sufficient authority and ability to control the conduct of third persons™); see
also Doe v. GTE Corp., 347 F.3d 655, 661 (7th Cir. 2003) (“Plaintiffs do not cite any case in any
jurisdiction holding that a [web] service provider must take reasonable care to prevent injury to

third parties.”). Plaintiffs’ allegations are in fact to the contrary, making clear that there was no
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such relationship between Reddit and Gendron. See, e.g., Jones Compl. {] 395-410; Stanfield
Compl. 9 491-503.

Instead, Plaintiffs assert that Reddit owed a general duty “to . . . minors and teenagers” to
prevent them from “becoming addicted, radicalized, and committing violent acts[,]” Jones
Compl. § 397, Stanfield Compl. 9 493, 506, a “duty . . . to prevent users . . . from becoming
addicted, radicalized and committing violent acts . . . ,” Jones Compl. § 397; Stanfield Compl.
493, 506, and a “general duty imposed on all persons and entities to act reasonably not to expose
others to reasonably foreseeable risks of injury,” Jones Compl. § 396; Stanfield Compl. | 492,
505.

But these assertions are insufficient, because courts consistently hold that providers of
internet services do not owe a legal duty of care to their users. See, e.g., Bibicheff'v. PayPal, Inc.,
844 F. App’x 394, 395-396 (2d Cir. 2021) (affirming dismissal of negligence-based claim
because PayPal did not have a special relationship with its users: “New York courts generally do
not impose a duty on businesses to protect their customers from the acts of third parties absent
special circumstances not alleged here”); Herrick, 306 F. Supp. 3d 579, 598-599 (S.D.N.Y.
2018) (granting motion to dismiss negligence-based claim because social networking application
did not have a special relationship with its users); Dyroff, 934 F.3d at 1101 (“No website could
function if a duty of care was created when a website facilitates communication, in a content-
neutral fashion, of its users’ content.”); Beckman v. Match.com, LLC, 743 F. App’x 142, 143 (9th
Cir. 2018) (affirming dismissal of negligence-based claim because plaintiff “failed sufficiently to
allege a special relationship between her and [online dating website]”); Klayman v. Zuckerberg,
753 F.3d 1354, 1359-1360 (D.C.C. 2014) (no special relationship between Facebook and its

users).
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More specifically, online platforms do not have a duty to prevent users from publishing
or consuming objectionable content. See, e.g., Twitter, Inc. v. Taamneh, 598 U.S. 471, 501
(2023) (Twitter did not have a duty to remove terrorist content posted by ISIS); Herrick, 306 F.
Supp. 3d at 585-587, 599 (social networking application did not have a duty to prevent
publication of allegedly dangerous and harassing content). These cases are consistent with long-
established New York law declining to extend tort duties to publishers of other types of media.
See, e.g., Abraham v. Entrepreneur Media, Inc., No. 09-CV-2096, 2009 WL 4016515, at *1
(E.D.N.Y. Nov. 17, 2009) (“[U]nder New York law, a magazine publisher owes no duty of care
to subscribers or readers . . . .”); McMillan v. Togus Regional Off., Dept. of Veterans Affairs, 120
F.App’x 849, 852 (2d Cir. 2005). The law in other jurisdictions is in accord. See, e.g., Watters v.
TSR, Inc., 904 F.2d 378, 379, 381 (6th Cir. 1990) (rejecting argument that video game
manufacturer had a “duty to warn that the game could cause psychological harm in fragile-
minded children”); James, 300 F.3d at 687 (rejecting argument that defendants owed a duty to
victims of school shooting where the shooter was allegedly “desensitized” to violence by
defendants’ video games, movies, and websites); Zamora, 480 F. Supp. at 202 (rejecting
argument that television networks owed a duty to shooting victim where the shooter allegedly
became addicted and desensitized to violence by watching defendants’ television shows).

Because Plaintiffs cannot allege any cognizable legal duty, the Court must dismiss Jones
Claim XV and Stanfield Claims XIX and XX.

3 In Stanfield, Plaintiffs Fail to Adequately Plead a Claim for Negligent
Infliction of Emotional Distress

Plaintiffs in the Stanfield Complaint also assert a claim against Reddit for negligent

infliction of emotional distress. This claim fails for several reasons.
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First, such a claim requires Plaintiffs to identify some independent basis for liability,
which they have not done. A cause of action for infliction of emotional distress “is not allowed if
essentially duplicative of tort [] causes of action.” Lipshie v. Lipshie, 2005 N.Y. Slip Op.
30489(U), at *6 (Sup. Ct. N.Y. Cty. Apr. 19, 2005). Here, the allegations do just that: repackage
existing negligence and product liability claims. Compare Stanfield Compl. 4{ 483484 (alleging
design defects as a product liability claim) with id. ] 510-511 (alleging same negligent product
features); compare id. ] 492—494 (alleging the same breach of duty as a negligence claim) with
id. Y 505-507 (alleging same breach of duty). Further, because tortious conduct, product
liability, and negligence that are alleged as the basis for the negligent infliction of emotional
distress claim fail for the reasons discussed above, so too does any claim based upon them. See
Colombini v. Westchester County Health Care Corp., 899 N.Y.S.2d 58, at *15 (2009) (rejecting
the claim for negligent infliction of emotional distress because no duty owed to deceased).

Second, the Stanfield Plaintiffs are not proper plaintiffs to bring this claim. “[T]he
circumstances under which recovery may be had for purely emotional harm are extremely
limited[.]” Peter T. v. Children’s Vil., Inc., 819 N.Y.S.2d 44, 47 (2006) (citations omitted). A
plaintiff can only recover for emotional damages without physical injury if the plaintiff is a
bystander within the “zone of danger” who witnessed the death or serious bodily injury of an
immediate family member. Trombetta v. Conkling, 82 N.Y.2d 549, 554 (1993) (claim for
negligent suffering of emotional distress was properly dismissed because plaintiff was not
“immediate family” of the deceased).

As pled, none of the Stanfield Plaintiffs fall within these limited circumstances such that
they can bring a claim of negligent infliction of emotional distress against Reddit. While the

alleged experiences of the Stanfield Plaintiffs are undoubtedly horrific, they do not fall within the

25

39 of 47



FTCED__ER'E COUNTY CLERK 11709/ 2023 08:29 PM ' NDEX NO. 810316/ 2023

NYSCEF DOC. NO 58 RECEI VED NYSCEF

legally defined “zone of danger” as articulated in prior New York case law. While Fragrance
Harris Stanfield and YAHnia Brown-McReynolds are mother and daughter, there are no
allegations that either suffered physical injury or death. Stanfield Compl. Y 7-15. Mercedes
Wright’s daughter was in the store but she did not suffer physical injury or death. Stanfield
Compl. 4 57. Of the other Plaintiffs who allegedly saw bodily injury or death at the scene, none
are alleged to have a familial relationship, let alone an immediate one, with those injured.
Stanfield Compl. 1 35 (Mr. Moore describes seeing “a woman” and “[a]nother person” lying
dead), 45 (Ms. McCoy saw “a dead body” but does not allege a familial relationship with the
deceased), 53 (Mr. Patrick Patterson “saw a dead body” but does not allege any familial
relationship with the deceased). Only Quandrell Patterson is alleged to have seen a family
member’s death or serious bodily injury. Stanfield Compl. § 60. But, while Mr. Patterson saw the
body of his cousin, New York has not recognized “immediate family” to include cousins. See,
e.g., Trombetta, 82 N.Y.2d at 551 (holding that a niece could not recover damages for negligent
infliction of emotional distress for witnessing the death of her aunt, despite close, maternal
relationship).

Because the Stanfield Plaintiffs do not allege any separate conduct as the basis of this
claim and in any event are not in the “zone of danger” as recognized by numerous courts, the
Court must dismiss Stanfield Claim XX.

D. Plaintiffs Have Failed to and Cannot Sufficiently Allege Legal Causation

Even if they could state a claim, Plaintiffs’ claims against Reddit must also be dismissed
for the independent reason that Plaintiffs cannot establish Reddit’s conduct was the legal cause
of Plaintiffs’ injuries. “The overarching principle governing determinations of proximate
cause”—i.e., legal causation—is that “a proximate cause [must be] ‘a substantial cause of the

events which produced the injury.’” Hain v. Jamison, 28 N.Y.3d 524, 528-529 (2016) (citation
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omitted). “[T]he chain of causation must have an endpoint in order ‘to place manageable limits
upon the liability that flows from negligent conduct.’” Id. at 528 (citation omitted).

Lack of legal causation may be determined on the pleadings. See, e.g., Ventricelli v.
Kinney Sys. Rent A Car, 45 N.Y.2d 950, 951-952 (1978) (affirming dismissal of complaint for
failure to allege proximate cause due to intervening and unforeseen act); Dyer v. Norstar Bank,
N.A., 186 A.D.2d 1083, 1083 (4th Dep’t 1992) (reversing denial of dismissal and finding lack of
proximate cause); Moore v. Shah, 90 A.D.2d 389, 390 (3d Dep’t 1982) (affirming dismissal for
lack of legal causation). Indeed, cases involving third-party intervening acts, and especially
criminal acts, are often dismissed on the pleadings for lack of proximate cause. E.g., Spitzer v.
Sturm, Ruger & Co., 309 A.D.2d 91, 103—-104 (1st Dep’t 2003); Taylor v. Bedford Check
Cashing Corp., 8 A.D.3d 657, 657 (2d Dep’t 2004).

1. Plaintiffs’ Alleged Chain of Causation Is Too Attenuated

Accepting all of Plaintiffs’ allegations as true, it was simply not foreseeable to Reddit
that Gendron would commit his horrific crime. “‘[A] variety of factors may be relevant in
assessing legal cause’ . . . includ[ing], among other things: the foreseeability of the event
resulting in injury; the passage of time between the originally negligent act and the intervening
act; . . . whether and, if so, what other forces combined to bring about the harm; as well as public
policy considerations regarding the scope of liability.” Hain, 28 N.Y.3d at 530 (citations
omitted). Of these factors, foreseeability is often the “most significant.” Id. at 530; accord Kriz v.
Schum, 75 N.Y.2d 25, 34 (1989).

The Complaints fail to allege that Plaintiffs’ injuries were within the range of reasonably
foreseeable consequences of Reddit’s provision of online services to its “hundreds of millions”
of users around the world. Jones Compl. § 223; Stanfield Compl. 9 284; see Rivera v. New York

City Tr. Auth., 77 N.Y.2d 322, 329 (1991) (“Whether [a] defendant legally caused [plaintiff]’s
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injury and death depends upon whether they were reasonably foreseeable risks stemming from
defendant’s conduct.”). That an outcome may be conceivable does not make it foreseeable. Dyer,
186 A.D.2d at 1083; see also Perry v. Rochester Lime Co., 219 N.Y. 60, 63—64 (1916) (alleged
harm must be “probable” or “within the range of reasonable expectation,” not merely
“possible™); Derdiarian v. Felix Contr. Corp., 51 N.Y.2d 308, 316 (1980); accord Holmes v. Sec.
Inv. Prot. Corp., 503 U.S. 258, 268 (1992) (requiring “some direct relation between the injury
asserted and the injurious conduct alleged”).

As alleged, Gendron’s activities on Reddit could not have led Reddit to know what he
was about to do. According to Plaintiffs, Gendron “frequented Reddit communities dedicated to
military and combat-style armaments[,]” “was directed to . . . 4chan[,]” “noted the influence of
certain subreddits” (some of which have since been banned), encountered a user purporting to be
a “RMA Armament representative” within one of Reddit’s subreddits, and “received guidance”
from other Reddit users regarding “combat-style tactical gear and illegal gun modification.”
Jones Compl. 227 n.83 (referencing Gendron’s diary entry in which he stated that, even after
Reddit banned and removed certain violative content from its platform, he continued to seek it
out on Reddit and other platforms), 228231, 234; Stanfield Compl. {9 288 n.89, 289-292, 295.
There is no allegation that there was any indication, based on his activities on Reddit, that he was
planning a mass shooting or otherwise engaging in problematic behavior.

Rather, Plaintiffs’ theory appears to be that the mere alleged existence of extremist and
weapons-related content on Reddit in and of itself makes Gendron’s ultimate criminal conduct
foreseeable to Reddit. But this strains credulity and flies in the face of settled law. See, e.g.,

Crosby v. Twitter, Inc., 921 F.3d 617, 625 (6th Cir. 2019) (internet services cannot “foresee how
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every viewer will react to third party content on their platforms” and “do not proximately cause
everything that an individual may do after viewing this endless content™).

In fact, the Complaints themselves allege a “series of new and unexpected causes”
separate and apart from Reddit that intervened to ultimately cause Plaintiffs’ injuries. Perry, 219
N.Y. at 64. For example, the Complaints allege Plaintiffs’ injuries were caused by: the negligent
entrustment and conduct of Gendron’s parents; the alleged mental health issues Gendron
suffered; the alleged conduct of the firearms dealer; the alleged conduct of the body armor seller;
the alleged conduct of the firearms lock designer; and, most critically, the extraordinary and
horrific conduct of Gendron himself. Jones Compl. § 58-59, 62, 120-146, 147-152, 153—155,
237-243; Stanfield Compl. 9 120-21, 124, 176-207, 208-213, 214-216, 298-304. None of
these alleged facts and events were within the “range of reasonable expectation” to be
foreseeable to Reddit. Perry, 219 N.Y. at 64 (no proximate cause where child’s death was caused
by intervening events not “within the range of reasonable expectation” of defendant’s alleged
conduct). Gendron’s murder of his victims is “entirely different in character from any [harm] that
would have resulted” foreseeably from Reddit’s provision of its service. Martinez v. Lazaroff, 48
N.Y.2d 819, 820 (1979).

Without any plausible allegations of foreseeability, or the other elements of causation,
Jones Claims XIV and XV and Stanfield Claims XVIII-XX fail.

2. The Unforeseeable, Intervening Criminal Acts of a Third Party Break
Any Causal Connection

Proximate cause is also lacking here because Gendron’s extraordinary criminal acts were
an unforeseeable intervening act that severed any chain of causation. Jones Compl. §§ 113-119;
Stanfield Compl. 4§ 169—175; see also Stanfield Compl. §{ 2—4. A defendant cannot be held

liable if the chain of events between the alleged conduct and the plaintiff’s injuries includes an
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intervening act by a third party—especially a criminal act—that “is extraordinary under the
circumstances, not foreseeable in the normal course of events, or independent of or far removed
from the defendant’s conduct.” Hain, 28 N.Y.3d at 529 (citation omitted); see also Ingrassia v.
Lividikos, 54 A.D.3d 721, 724 (2d Dep’t 2008) (no proximate cause when intervening criminal
acts were “extraordinary and unforeseeable” as a matter of law); Sturm, 309 A.D.2d at 103 (no
proximate cause between defendants’ manufacture of handguns and harm caused directly by
intervening criminal activity).

The “unusual circumstances” presented by the “intervening, intentional, and criminal act
of [a] third-party gunman” is the paradigm example of an unforeseeable intervening act that
severs the causal chain. Taylor, 8 A.D.3d at 657. In Taylor, two men entered a check-cashing
establishment where they fired shots, causing confusion which resulted in injury to the plaintiff.
Id. As Taylor explained, that criminal act and the ensuing crowd confusion “were not normal or
foreseeable consequences of any situation created by the defendant,” who owned the check-
cashing business. /d. “Rather, the sequence of events leading to the plaintiff’s injuries was so
extraordinary and far removed from any alleged breach of the defendant’s duty of care as to be
unforeseeable as a matter of law.” Id.

Here, it is difficult to conceive of conduct of a more extraordinary nature than Gendron’s
on May 14, 2022, or an event more “far removed” from Reddit’s conduct. See Jones Compl.
113-119; Stanfield Compl. Y 169-175; see also Stanfield Compl. § 2—4; Taylor, 8 A.D.3d at
657; see also Sanders, 188 F. Supp. 2d at 1276 (“Harris’ and Klebold’s intentional violent acts
were the superseding cause of Mr. Sanders’ death” and “were not foreseeable™). New York
courts have held that criminal acts—especially those involving violence—that directly inflicted

plaintiffs’ injuries, subsequent to the conduct of the defendant, are extraordinary and
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unforeseeable intervening acts that break the chain of causation as a matter of law. See, e.g.,
Dyer, 186 A.D.2d at 1083 (reversing and dismissing complaint for no proximate cause where
plaintiff sued bank for injuries sustained during a robbery); Tennant v. Lascelle, 161 A.D.3d
1565, 1566 (4th Dep’t 2018) (no proximate cause where third party murdered the victim, despite
defendant’s negligence in supervising victim). Gendron’s criminal acts similarly broke any chain
of causation here.

In the context of services like Reddit, where the “amount of content™ available is
“staggering,” Taamneh, 598 U.S. at 480, courts have repeatedly concluded that defendants
cannot “foresee how every viewer will react to third party content on their platforms.” Crosby,
921 F.3d at 625 (internet services “do not proximately cause everything that an individual may
do after viewing this endless content™). “This is especially true where independent criminal acts .
.. are involved.” Id. Courts confronting similar cases brought against online service providers by
victims of terrorist and other violent attacks have therefore consistently found no legal causation.
See, e.g., id. at 624-626 (Google, Facebook, and Twitter did not proximately cause terrorist
attack where shooter was allegedly “self-radicalized” online); Fields v. Twitter, Inc., 881 F.3d
739, 749-750 (9th Cir. 2018) (ISIS attack in Jordan); Gonzalez v. Google, Inc., 335 F. Supp. 3d
1156, 1178 (N.D. Cal. 2018) (ISIS terrorist attacks in Paris), aff’d, 2 F.4th 871 (9th Cir. 2021),
vacated on other grounds, 598 U.S. 617 (2023); Pennie v. Twitter, Inc., 281 F. Supp. 3d 874, 888
(N.D. Cal. 2017) (mass shooting in Dallas). The same is true here. Jones Claims XIV and XV
and Stanfield Claims XVIII-XX should be dismissed for lack of legal causation.

IV.  CONCLUSION

For the foregoing reasons, Reddit respectfully requests that the Court dismiss all of
Plaintiffs’ claims against it with prejudice. Plaintiffs have failed to plead and cannot plead

sufficient facts to state a claim or to plead legal causation, and Section 230 of the
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Communications Decency Act as well as the First Amendment and Article 1, § 8 of the New

York Constitution, foreclose all claims against Reddit in any event.

Dated: Buffalo, New York
November 9, 2023
Yours, etc.,

T -
MAGAVERNAIAJA VERN GRIMM L
By i

Richarg A. Grimm, III, Esq.
1100 Rand Building

14 Lafayette Square

Buffalo, New York 14203

Tel. No.: (716) 309-2721
Email: rgrimm@magavern.com

And

PERKINS COIE, LLP

Ryan Mrazik, Esq.*

Rebecca S. Engrav, Esq.*

Margaret Meyers, Esq.

*Pro Hac Vice Application Forthcoming

1201 Third Avenue

Seattle, Washington 98101

Tel. No.: (206) 359-8000

Email: rmrazik@perkinscoie.com
REngrav@perkinscoie.com
MMeyers@perkinscoie.com

Attorneys for Defendant, Reddit, Inc.

36

46 of 47

11/ 09/ 2023



ETLED. ERTE COUNTY CLERK 1170972023 08:29 PM P P=X N, 81031672029

NYSCEF DOC. NO. 58 RECEI VED NYSCEF: 11/09/2023

PRINTING SPECIFICATIONS AND WORD COUNT
The undersigned hereby certifies pursuant to 22 NYCRR 202.8-b that the foregoing
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS complies with the word
count limit as stipulated between the parties; was prepared on a computer using Microsoft Word,
has 11,618 words as established using the word count on the word-processing system used to
prepare the document, exclusive of the caption, any table of contents, any table of authorities and
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o
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