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1.
NATURE OF THE CASE

This case stems from a criminal and senseless shooting by Robert Crimo, Il (the
“Shooter”), who committed what by every measure is a vile and despicable act of firing
shots into a crowd of innocent bystanders attending a July 4 parade in Highland Park,
Illinois, Killing 7 people and injuring 48. A total of 79 Plaintiffs collectively filed 25
complaints against several defendants, including Smith & Wesson, claiming the defendants
caused Plaintiffs’ injuries.

Plaintiffs assert claims against Smith & Wesson under the Illinois Consumer Fraud
and Deceptive Business Practices Act (“Consumer Fraud Act” or “CFA”), 815 ILCS 505/2
& 2DDDD, the Illinois Deceptive Trade Practices Act (“DTPA”), 815 ILCS 510/2, and
common law claims of negligence, and negligent and intentional infliction of emotional
distress. The core allegations as to Smith & Wesson are that Smith & Wesson’s
advertisements of the M&P Sport I, the firearm used by the Shooter, caused the Shooter
to act criminally. Plaintiffs do not allege what advertisements, if any, were ever seen by the
Shooter. Nor do they allege any particular words or images used by Smith & Wesson that
could have incited a reasonable person to engage in lawless action or how such words and
images caused the Shooter to commit his crimes. Also absent from the complaints are any
factual assertions relating to which advertisements depicted in any complaint even violated
a statutory or common law obligation.

Smith & Wesson moved to dismiss all claims asserted against it, raising several

grounds, including:
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(@)

(b)

(©)

(d)

(€)

Plaintiffs failed to plead proximate cause because they do not identify any
advertisement the Shooter saw, much less explain how such advertisement
inspired the Shooter to commit his crimes.

Plaintiffs” allegations of multiple intervening (including intentional
criminal) causal acts by others outside of Smith & Wesson’s control
precludes a finding of proximate cause as a matter of law.

Plaintiffs lack standing to assert CFA claims because they were not in the
class of consumers protected by the statute.

The Protection of Lawful Commerce in Arms Act (“PLCAA”), 15U.S.C. 8§
7901, et. seq. provides immunity to firearms manufacturers against claims
resulting from the criminal misuse of firearms, including common law
claims and claims based on statutes of general application, such as the CFA
and DTPA.

Plaintiffs cannot plead the PLCAA and Constitutionally-required
“knowing” violation of the Firearms Industry Responsibility Act (“FIRA”),
815 ILCS 505/2DDDD because FIRA did not exist at the time of its alleged

violation.

The Circuit Court denied Smith & Wesson’s motions in substantial part, but

certified certain issues (involving the PLCAA and FIRA) as appropriate for Rule 308

interlocutory appeal.

Smith & Wesson sought interlocutory review of those issues, as well as questions

regarding standing and proximate causation. On September 22, 2025, the Appellate Court

denied Smith & Wesson’s Rule 308 Application for Leave to Appeal but, on January 28,
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2026, the Illinois Supreme Court issued an order directing the Appellate Court to allow

Smith & Wesson’s application for leave to appeal. (A2922.)
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1.
ISSUES PRESENTED FOR REVIEW

Whether the Circuit Court erred in concluding that proximate causation was
adequately pled with speculative on “information and belief” allegations
that the Shooter’s general online and gaming presence likely exposed him
to Smith & Wesson advertisements, but without pleading any facts
supporting that the Shooter actually saw any particular Smith & Wesson
advertisement or how any particular advertisement inspired him to commit
his crimes.

Whether the Circuit Court erred in concluding that legal cause was alleged
against Smith & Wesson despite Plaintiffs’ allegations of multiple
intervening causal acts, including intentional criminal conduct, by third
parties outside of Smith & Wesson’s control.

Whether the Circuit Court erred in allowing Plaintiffs to proceed with
claims under Section 10a of the Consumer Fraud Act despite Plaintiffs’
failure to allege that they are consumers of Smith & Wesson’s products or
that Smith & Wesson intended for Plaintiffs to receive or rely upon the
alleged unfair advertisements.

Whether the PLCAA, 15 U.S.C. § 7901, et. seq., which provides threshold
statutory immunity for firearms manufacturers (and others) from civil
liability arising from the criminal misuse of firearms, bars Plaintiffs’
common law claims.

Whether alleged violations of the common law based CFA, 815 ILCS 505/2,
2DDDD or the DTPA, 815 ILCS 510/2 qualify as a predicate statutory
exemption to PLCAA immunity under 15 U.S.C. § 7903(5)(A)(iii).

. Whether Smith & Wesson could have “knowingly” violated FIRA, 815

ILCS 505/2DDDD, as is required to state a claim under FIRA, by
publishing advertisements before FIRA was enacted into law.

. Whether FIRA, as applied to the claims alleged here, is constitutional.



V.
STATEMENT OF JURISDICTION
On April 1, 2025, the Circuit Court entered an order denying Smith & Wesson’s
motions to dismiss most of the claims against it. (A19.) On June 5, 2025, the Circuit Court
certified several issues for interlocutory appeal under Rule 308. (A2752.) On September
22, 2025, the Appellate Court denied Smith & Wesson’s Rule 308 Application for Leave
to Appeal. (A2867.) On October 27, 2025, Smith & Wesson filed a Petition for Leave to
Appeal to the Illinois Supreme Court, requesting as alternative relief that the Supreme
Court exercise its supervisory authority to direct the Appellate Court to accept Smith &
Wesson’s Petition. (A2869.) On January 28, 2026, the Illinois Supreme Court issued a
supervisory order directing the Appellate Court to allow Smith & Wesson’s application for
leave to appeal. (A2922.) The mandate of that ruling was issued on March 4, 2026.
V.
STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED?!

1. The Protection of Lawful Commerce in Arms Act (“PLCAA”), 15 U.S.C. § 7901,
et. seq.

2. The Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS
5/505 (2, 10(a))

3. The Illinois Firearms Industry Responsibility Act, 815 ILCS 505/2DDDD
4, The Illinois Deceptive Trade Practices Act, 815 ILCS 510/2

5. U.S. Const., amend. |

! The texts of these statues are set forth in the Appendix pursuant to Illinois Supreme Court
Rule 341(h)(5).
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6. U.S. Const., amend. Il
7. U.S. Const., amend. V

8. U.S. Const., amend. XIV

VI.
STATEMENT OF FACTS

A. Plaintiffs’ Allegations and Claims against Smith & Wesson

Plaintiffs’ claim against Smith & Wesson is that on July 4, 2022—two and a half
years after his purchase—the Shooter climbed onto a store rooftop and fired into a crowd,
killing 7 and injuring 48. (A54-A55; Case 22 LA 487; Compl 11 3, 5.) Plaintiffs’ complaints
depict a host of advertisements by Smith & Wesson over a span of decades. Plaintiffs allege
that Smith & Wesson marketed its M&P rifles as “closely associated with and/or endorsed
by the U.S. military” (which Plaintiffs allege to be a deception violating the CFA) and then
conclude that Smith & Wesson targeted “young, impulsive men” with a “propensity for
risk and excitement” ( A70, A75; Id. 11 63, 76,) and that these advertisements somehow
radicalized the Shooter and caused him to commit his crimes.

Plaintiffs do not allege that the firearm used by the Shooter was unlawfully
manufactured or that Smith & Wesson’s distribution was anything more than an ordinary-
course sale that complied with all applicable regulations. Rather, Plaintiffs allege that
Smith & Wesson distributed its firearm sometime before February 10, 2020, to Sports
South, LLC, a federally licensed firearms distributor, which later distributed the firearm to

defendant Bud’s Gun Shop. (“Buds”) (A1245, A1248-49, A1287; Case 24 LA 471, Compl.
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111 24, 39-43, 257.)2 Buds then transferred the firearm to Red Dot Arms and, on February
10, 2020, Red Dot Arms transferred the firearm to the Shooter, following completion of a
required background check. (A59, A61; Case 22 LA 487; Compl. 11 17, 27.) The Shooter
was able to purchase that firearm because his father, Robert Crimo, Jr. (“Father”),
sponsored his then-minor son’s application for a Firearm Owners Identification (“FOID”)
card, which the Illinois State Police (“ISP”) investigated and approved. (A58, A62, A88;
Id. 1 15, 31, 122.)°

Notably absent—given the claims that Smith & Wesson’s advertising caused the
shooting—are any factual allegations that the Shooter ever saw Smith & Wesson
advertisements or explaining how any such advertisement (even if seen) could have caused
the Shooter to commit his crimes. Instead, each complaint pleads variations of *“on
information and belief” allegations attempting to fill this absence of critical fact through
meaningless generalized statements such as the Shooter was exposed to social media or
gaming, from which they infer he probably saw an allegedly offending (though never
specified) advertisement. Some Plaintiffs, for example, allege “upon information and

belief, [that] the Shooter was exposed to and influenced by [Smith & Wesson’s]

2 Other Plaintiffs alleged Smith & Wesson’s distribution was made directly to Buds. (A60-
A61; Case 22 LA 487; Compl. {1 25-27.) Except where indicated, Smith & Wesson will
cite below to the allegations in Case Number 22 LA 487 as illustrative of all complaints,
even though allegations, paragraph numbering, and claims differ somewhat.

% The 25 complaints, all consolidated by the Circuit Court for pretrial purposes, are
sufficiently similar to each other in virtually all respects relevant to this Brief. Smith &
Wesson largely will cite to the allegations of Keeley Roberts and other plaintiffs in the
First Amended Complaint at Law in Case Number 2022 LA 487 as illustrative of
allegations and claims in the other complaints, even though the specific allegations,
paragraph numbering, and claims differ somewhat among the various complaints.
Occasional relevant distinctions may be referenced by citations to other complaints.
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promotional materials, as well as . . . advertising he was immersed in by virtue of his online
presence.” (A1160; Case 24 LA 466 Compl. | 151.) Others allege “on information and
belief” that the Shooter “consumed and was influenced and enticed by Smith & Wesson’s
unfair and deceptive marketing.” (A89; Compl. | 125; A1904; Case 24 LA 481 Compl.
1125.) Others plead “upon information and belief, the Shooter was motivated to acquire
and use the Rifle due to exposure to one or more Smith & Wesson advertisements or
marketing techniques” and was “induced . . . toward unlawful use . .. by . . . unfair and
deceptive practices.” (A853, A884; Case 22 LA 532 Compl. 19, 120.) Others allege that
the “Shooter was exposed to Smith & Wesson’s social media marketing.” (A1286; Case 24
LA 471 Compl. ] 240.)

The Shooter pled guilty to murder charges and Father pled guilty to reckless
misconduct charges for facilitating the Shooter’s FOID card application and firearms
purchase. (People v. Crimo, Circuit Ct. of Lake County, IL; Case 22 CF 1130; Dkt. Entry
April 24, 2024.) Plaintiffs in this consolidated case sued the Shooter, Father, Buds, Red
Dot Arms, and Smith & Wesson—and separately sued the ISP in the Illinois Court of
Claims—claiming that each caused Plaintiffs’ injuries. (A2414-A2525.)

Plaintiffs claim that Smith & Wesson, through publishing these unspecified
advertisements, violated the Consumer Fraud Act, 815 ILCS 505/2 & 2DDDD, the
Deceptive Trade Practices Act, 815 ILCS 510/2, and is liable under common law claims of
negligence and negligent and intentional infliction of emotional distress. Plaintiffs in one

case (24 LA 471) alleged claims against Smith & Wesson for negligent entrustment.*

* Not every complaint has the identical counts or has them in the identical order. But all
Plaintiffs assert various claims against Smith & Wesson under the CFA, DTPA, and for
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(A1298-A1310; Case 24 LA 471 Compl. 11 303-68.)

B. The Proceedings Below

The 25 complaints were consolidated before the Circuit Court for pretrial purposes.
Smith & Wesson moved to dismiss the claims against it pursuant to 735 ILCS 5/2-615, in
part arguing that (1) Plaintiffs failed to allege—and their allegations affirmatively
refuted—that Smith & Wesson’s marketing proximately caused the shooting and (2)
Plaintiffs’ negligence-based claims should be dismissed because Smith & Wesson did not
owe Plaintiffs a duty to protect them from criminal conduct of others. Smith & Wesson
also moved to dismiss the claims against it pursuant to 735 ILCS 5/2-619 because (1)
Plaintiffs lack standing to bring CFA and DTPA actions; (2) the PLCAA, 15 U.S.C. § 7901
et seq., provides statutory immunity prohibiting Plaintiffs’ causes of action, and an alleged
exception to that immunity (based on claims asserted under FIRA, 815 ILCS 505/2DDDD,
enacted after the shooting at issue), is premised on an unconstitutional and preempted
addition to the CFA; and (3) Smith & Wesson’s advertisements are non-actionable
protected speech under the First Amendment to the United States Constitution. (A1937-
A1991))

On May 1, 2025, the Circuit Court entered an order (a) dismissing for lack of
standing Plaintiffs claims under the “Deceptive and Unlawful Acts” prong of the Consumer
Fraud Act, but without dismissing claims brought under the “Unfairness” prong of the CFA,
(b) dismissing the negligent entrustment claims against Smith & Wesson, and (c) denying

Smith & Wesson’s motions with respect to all other claims against Smith & Wesson. (A51.)

common law claims of negligence and negligent and intentional infliction of emotional
distress.
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On April 29, 2025, Smith & Wesson filed a Motion for Certification of Issues for
Interlocutory Appeal under Rule 308. (A2810.)° On June 5, 2025, the Circuit Court granted
Smith & Wesson’s motion in part and denied it part, as set forth below. (A2870.) Also on
June 5, 2025, Smith & Wesson filed answers and affirmative defenses to each of the 25
complaints filed against it. On June 9, 2025, the Circuit Court entered an “Intensive Case
Supervision” Order setting deadlines on discovery, dispositive motions, expert disclosures,
and other steps towards an anticipated 2027 trial. The litigation proceeds below.

C. The Circuit Court’s Certification Order and Smith & Wesson’s
Petitions

The Circuit Court’s order certifying certain questions for interlocutory appeal found
that each element required for interlocutory appeal was met with respect to the following
issues:

PLCAA Immunity

1. Does the PLCAA bar Plaintiffs’ common law claims?
2. Can alleged violations of either the CFA, 815 ILCS 505/2 or DTPA, 815

ILCS 510/2 serve as a predicate statute that could deprive Smith & Wesson
of PLCAA immunity?

Firearms Industry Responsibility Act

1. Does FIRA, 815 ILCS 505/2DDDD, qualify as a predicate statute for
exemption under the PLCAA, 15 U.S.C. §7903(5)(A)(iii).

2. Is the FIRA preempted by the PLCAA?

3. If not preempted, is the application of FIRA to Smith & Wesson’s sales and
marketing mediums consistent with the U.S. Constitution, or does it infringe

® Buds and Red Dot Arms filed their own motions to dismiss and, thereafter, for
certification of issues for interlocutory appeal and a Petition for Leave to Appeal. The
arguments of those defendants are not the subject of Smith & Wesson’s Brief.

10
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upon the First and Second Amendments and the Dormant Commerce
Clause?

4, If the FIRA is “declarative of existing law” but applies to “actions
commenced or pending on or after August 14, 2023”, can a violation of the
FIRA’s provisions be “knowingly” committed before the FIRA was
enacted?
(A2874-A2875.)

The Circuit Court, however, declined to certify for Rule 308(a) appeal other
dispositive legal questions concerning Plaintiffs” standing to sue under the CFA and issues
of proximate causation (which could dispose of all claims).

Smith & Wesson sought interlocutory appeal of the questions certified by the
Circuit Court (going to the PLCAA and FIRA) and additional questions not certified by the
Circuit Court (going to standing and proximate causation). (A2810.) On September 22,
2025, the Appellate Court denied Smith & Wesson’s Rule 308 Application for Leave to
Appeal. (A2867.) On January 28, 2026, however, the lllinois Supreme Court issued a
supervisory order directing the Appellate Court to allow Smith & Wesson’s application for
leave to appeal. (A2922.) The mandate of that ruling was issued on March 4, 2026.

VII.
STANDARD OF REVIEW

This Court’s review of an order granting or denying a motion to dismiss brought
under section 2-615 or 2-619(a)(9) is de novo. Solaia Technology, LLC v. Specialty Pub.
Co., 221 111. 2d 558, 578-79 (2006); Young V. Bryco Arms, 213 11I. 2d 433, 440 (2004).

In ruling on a Section 2-615 motion to dismiss, courts accept the truth of all well-

pleaded facts and any reasonable inferences drawn from those facts, but do not accept as

true conclusions of law or fact unsupported by specific allegations of fact. M.U. v. Team

11
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I11. Hockey Club, Inc., 2022 IL App (2nd) 210568, { 16. Particularly relevant here, Illinois’
fact pleading requirement “imposes a heavier burden on the plaintiff, so that a complaint
that would survive a motion to dismiss in a notice-pleading jurisdiction might not do so in
a fact-pleading jurisdiction.” City of Chicago v. Beretta U.S.A. Corp., 213 Ill. 2d 351, 368
(2004). Claims brought under the CFA must be plead with the same particularity required
for fraud claims. Connick v. Suzuki Motor Co., 174 Ill. 2d 482, 501 (1996).

The purpose of a Section 2-619 motion is to dispose of issues of law and easily
proved issues of fact at the outset of litigation. O’Casek v. Child.’s Home and Aid Soc. of
1., 229 1ll. 2d 421, 436 (2008). A section 2-619 motion to dismiss asserts affirmative
defenses or other matters that defeats the plaintiff’s claims. DeLuna v. Burciaga, 223 IlI.

2d 49, 59 (2006). Absent an issue of fact, dismissal is proper as a matter of law. Id.

12
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VIII.

POINTS AND AUTHORITIES

A. The Circuit Court erred in concluding that Plaintiffs properly pled that Smith
& Wesson proximately caused their damages.

The Circuit Court committed reversible error in denying Defendant’s motion to
dismiss under 735 ILCS 5/2-615 for failure to plead proximate causation, which is a
threshold element of every tort claim (City of Chicago, 213 Ill. 2d at 394), every statutory
consumer fraud claim (Connick, 174 Ill. 2d at 501), and is an express requirement of the
PLCAA. While the Circuit Court recognized that “proximate case” requires both “cause in
fact” and “legal cause” and that it could not “accept as true mere conclusions unsupported
by specific facts,” it did precisely that. (A25-A26.)

1. The Circuit Court erred in concluding that the complaints properly

pled that Smith & Wesson’s advertisements were the *“cause in fact” of
the shooting.

The complaints fail because it pleads the central issue of causation “upon
information and belief.” Plaintiff’s theory is presented entirely as supposition. It openly
and clearly speculates that a third-party criminal actor likely was exposed to Smith &
Wesson’s marketing and was thereby “induced” to commit his criminal act. The complaints
are embellished with extensive story-telling about how these things may have happened,
but it is bereft of specific facts.

The complaints’ treatment of advertisements amply illustrate the failings. Although
they are filled with innocuous, lawful advertisements, they identifies not a single one that
the Shooter saw. Nor do they allege, because it obviously cannot allege, how the Shooter
was influenced by this unknown advertisement to commit his heinous crimes. The

complaints identify no time, no place, no medium (print, television, social media, website,
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or otherwise), and no circumstances of any alleged exposure. They plead no facts
suggesting any chain of events linking advertisements to the criminal conduct. Instead, in
place of pleading, there is a fictional narrative of what may have happened to validate
Plaintiffs unpleaded claims.

Such speculation and conjecture is impermissible under Illinois law. Illinois
imposes a strict fact-pleading standard. See Simpkins v. CSX Transp., Inc., 2012 IL 110662,
1 26. Under that standard, “in considering a motion to dismiss, a court must disregard the
conclusions that are pleaded and look only to well pleaded facts to determine whether they
are sufficient to state a cause of action ... If not, the motion must be granted, ‘regardless
of how many conclusions the count may contain and regardless of whether or not they
inform the defendant in a general way of the nature of the claim against him.”” City of
Chicago, 213 Ill. 2d at 368-69 (quoting Knox College v. Celotex Corp., 88 Ill. 2d 407, 426
(1981)). This standard ensures the defendant receives fair notice of the precise conduct
alleged to be wrongful, prevents fishing expeditions through discovery, and guards against
frivolous claims that rest on conjecture rather than concrete facts. See Zeitz v. Village of
Glenview, 227 1ll. App. 3d 891, 894 (1992).

Speculation that the Shooter saw an unidentified advertisement and theorizing that
merely seeing that unidentified advertisement “caused” the Shooter’s criminal act is the
quintessential conclusory pleading that Illinois courts routinely reject. See, e.g., Majetich
v. P.T. Ferro Const. Co., 389 Ill. App. 3d 220, 224 (2009) (“The existence of probable cause
cannot be established by speculation, surmise, or conjecture.”); Garland v. Sybaris Clubs

Int’l, Inc., 2019 IL App (1st) 180682, 1 96 (same).
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Nor do allegations made on information and belief and unsupported by any concrete
factual basis cannot cure this fatal defect. “[A]n allegation made on information and belief
is not equivalent to an allegation of relevant fact.” Martin v. Fifth Third
Bank, Nat’l Ass’n, 2026 IL App (1st) 250705, 1 39. Illinois law permits such “on
information and belief pleading” when the plaintiff “may not be able to confirm
information in the defendant’s control.” Id. A “complaint should allege ... efforts to
discover those facts” pled on information and belief.” 1d.; see also Green v. Rogers, 234
I1l. 2d 478, 494-95 (2009) (“[A]n allegation of fraud on information and belief cannot be
sustained, unless the facts, upon which the belief is founded are stated in the pleadings.”
(citation omitted.)

The court’s error in inferring that the Shooter both saw and was induced by Smith
& Wesson advertisements is manifest. The court relied on allegations that could apply to
virtually any young adult posting videos of himself playing the popular video game Call
of Duty “including at least one where he was firing an assault rifle from a rooftop into a
crown of civilians” (A26) having a presence on social media (id.); and “Smith & Wesson
devoted time, money, and resources to marketing firearms online-including social media
platforms disproportionately visited by younger consumers like the shooter” (id.). From
such innocuous and lawful acts, common to anyone who plays video games and has a
presence online the trial court inferred that Smith & Wesson could be at fault for the
Shooter’s criminal act. Such generalized pleading and speculation is insufficient. See
Jackson Generation, LLC v. County of Will, 2024 IL App (3d) 220328, | 42 (“Mere

conclusions unsupported by specific facts cannot be accepted as true.”).
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The Circuit Court’s attempt to cure the complaints’ failures with inferences from
purported “facts” fairs no better. If anything, these purported facts compound the error. For
example, the Circuit Court accepted the mere assertion that the Shooter “purchased an
M&P 15 because he consumed and was influenced by Smith & Wesson’s unfair and
deceptive marketing” (A27 (emphasis added)), as if Plaintiffs could divine the Shooter’s
state of mind. Similarly, the Circuit Court accepted as fact a bare statement of something
that only the Shooter could know—that he “chose the M&P 15 to commit the shooting
because of ‘its perceived fit for carrying out his mission of inflicting the most violence
possible.”” 1d. The court even accepted the claim that the Shooter “was exposed to Smith
& Wesson’s marketing on Bud’s website” despite the absence of a single supporting
allegation of fact. Id. Not a single one of those findings are “facts” for pleading purposes
and for the court to rely on them was error. City of Chicago, 213 Ill. 2d at 368-69 (citing
Knox Coll. v. Celotex Corp., 88 Ill. 2d 407, 426 (1981)).

The United States Supreme Court rejected a similar overreach based on an alleged
affinity by criminals for Smith & Wesson’s lawful products.

Mexico here focuses on the manufacturers’ production of ‘military style’ assault

weapons . . . but those weapons are both widely legal and bought by many ordinary

consumers . . . The manufacturers cannot be charged with assisting in criminal acts
because Mexican cartel members like those guns too.

Smith & Wesson Brands, Inc. v. Estados Unidos Mexicanos, 145 S. Ct. 1556, 1569°: see

also McCarthy v. Sturm, Ruger & Co., 916 F. Supp. 366, 369 (S.D.N.Y. 1996) (refusing to

® While the claim in Mexicanos was based on an aiding and abetting theory, it was premised
on a marketing theory of liability, alleging that certain names and graphics on firearms
were “coveted by the cartels[.]” Estados Unidos Mexicano, 145 S. Ct. at 1558. The
Supreme Court unanimously dispensed with that theory of liability against Smith &
Wesson
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find advertisement allegedly making ammunition “attractive to criminals” rendered the
“advertisements . . . false or misleading” in a manner that “would in effect hold defendant
liable for the manufacture of the product”), aff’d sub nom. McCarthy v. Olin Corp., 119
F.3d 148 (2d Cir. 1997).

Even the First Circuit in Mexicanos, whose decision allowing the case to proceed
the Supreme Court reversed, rejected the overreach, observing that:

“[t]he public is fully aware that the police and military use firearms” and

“an image depicting an officer’s lawful use of a firearm does not suggest to

the reasonable consumer that they should engage in criminal, ‘combat-like’

conduct”

Rev’d on other grounds, 91 F.4th 511 (1st Cir. 2024); rev’d, 145 S. Ct. 1556 (2025);
id. at 454 (“the Court is unwilling to hold that the advertising of lawful conduct to sell a
lawful product, without more, constitutes an ‘unfair’ act™).

The Circuit Court’s acceptance of bare “information and belief” pleadings was clear
error. This is no small error, it addresses the crux of the Plaintiff’s highly attenuated chain
of causation seeking to blame a manufacturer who at all times acted lawfully for the
criminal conduct of a third-party. It was clear error for the circuit court to impose such
extraordinary on mere “information and belief.”

2. The Circuit Court erred by ignoring intervening and superseding
causes alleged by Plaintiffs that preclude a finding of “legal cause”
against Smith & Wesson as a matter of law.

The Circuit Court also erred in not dismissing Plaintiffs’ claims for lack of

causation because Plaintiffs alleged multiple intervening superseding causes, including

criminal conduct, that break any (already speculative) causal chain alleged against Smith

& Wesson. Young, 213 Ill. 2d at 446-56; City of Chicago, 213 Ill. 2d at 395-414.
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Plaintiffs themselves pled a lengthy chain of events with multiple intervening acts
in alleging causation against Smith & Wesson. That chain of events stems from Smith &
Wesson’s lawful manufacture and advertisement to: (1) the distribution of the firearm to
Sports South, LLC; (2) the transfer of the firearm from Sports South to Buds; (3) the
transfer of the firearm from Buds to Red Dot Arms; (4) the submission of a required
affidavit supporting an application of a required Firearms Owners Identification card by
the Shooter’s Father (later found to have supported criminal charges and Father’s guilty
plea); (5) the investigation and approval of the FOID application by the ISP; (6) the transfer
of the firearm from Red Dot Arms to the Shooter after completion of all required
background checks; and (7) the actual shooting, years after the Shooter acquired a firearm.

Plaintiffs claim each defendant in this case, and the ISP in a separate case,
proximately caused their injuries. (A58, A61, A115-A120, A2414-A2525; Compl. | 15,
26, 27, 29, 31, 277-318 and the lawsuits against the ISP.) Ignoring this chain of superseding
events—and relying entirely on conclusory allegations speculating how Smith & Wesson
advertisements might be linked to the Shooter’s criminal conduct—the trial court
erroneously found that Plaintiffs properly alleged that the shooting was caused by some
unidentified Smith & Wesson advertisements.

The Circuit Court’s finding is contrary to Illinois Supreme Court authority
foreclosing such inferences where, as here, “the claimed harm is the aggregate result of
numerous unforeseeable intervening criminal acts by third parties not under defendants’
control.” Young, 213 Ill. 2d at 456; City of Chicago, 213 Ill. 2d at 432. In Young, persons
shot by criminals sued firearms manufacturers, including Smith & Wesson, seeking to hold

the manufacturers liable for their injuries. 213 Ill. 2d at 440 The plaintiffs alleged the
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manufacturers created a public nuisance by designing, marketing, and selling firearms in a
manner which appealed to criminals. 1d. The Circuit Court denied a motion to dismiss and
the Illinois Supreme Court, on interlocutory appeal, reversed. Id. at 456.

The Illinois Supreme Court reversal in Young was based on an essential and long-
standing principle of the common law:

[L]egal cause will not be found where the criminal acts of third parties have

broken the causal connection and the resulting nuisance “is such as in the

exercise of reasonable diligence would not be anticipated and the third

person is not under the control of the one guilty of the original wrong.”
Young, 213 Ill. 2d at 453 (quoting Merlo v. Pub. Serv. Co. of N. Ill., 381 Ill. 300, 317
(1942)); accord City of Chicago, 213 Ill. 2d at 408-411 (affirming dismissal of nuisance
claims against firearm manufacturers based on marketing practices because criminal
intervening acts broke the causal chain).

The Circuit Court’s unsupported assumption that it was reasonably foreseeable that
some unidentified Smith & Wesson advertisement would cause criminal acts of violence
(without identifying which advertisement could have done so or how) effectively renders
the concept of foreseeability meaningless. The court’s error once again is obvious. It
essentially finds that merely creating a condition leading to a criminal act is sufficient to
bridge a causal chasm. But Illinois law is clear that a “defendant’s creation of the condition
IS not a proximate cause of the injury” when “a third person, acting independently,

subsequently causes the injury”. Merlo v. Pub. Serv. Co. of N. Ill., 381 Ill. 300, 316-17

(1942).7

" The Circuit Court attempted to distinguish Young and Beretta because Plaintiffs here pled
statutory violations, unlike the common law claims pled in those cases. (A29-A30.) But
the nature of Smith & Wesson’s alleged violation does not impact the Illinois Supreme
Court’s determination that intervening causal acts break another defendant’s alleged causal

19

Purchased from re:SearchlL



Plaintiffs have alleged multiple intervening causes, and those on their face negate
the Circuit Court’s findings as to proximate cause with respect to Smith & Wesson.

3. Plaintiffs’ failure to plead that they saw or were the intended audience
of Smith & Wesson advertisements also requires dismissal of the CFA
claims for lack of causation.

The CFA prohibits “unfair or deceptive acts or practices.” 815 ILCS 505/2. The
Circuit Court erred by not dismissing Plaintiffs” “unfairness” based CFA claim because
Plaintiffs failed to allege, as they were required to state a claim in the first instance, that
they saw or were the intended targets of any Smith & Wesson advertisements. Rather,
Plaintiffs claim the advertisements were directed to the marketplace generally (A95-A97,
A99-A101; Compl. {1 157-59, 161-71, 181-95) and caused persons “within the category”
of the Shooter to commit violent criminal acts. (A84; id. § 103.) This is not enough.

Deceptive advertising “cannot be the proximate cause of damages” under the CFA
“unless it actually deceives the plaintiff.” Shannon v. Boise Cascade Corp., 208 Ill. 2d 517,
525 (2004) (emphasis added); see also Oliveira v. Amoco Oil Co., 201 Ill. 2d 134, 155
(2002). The same rule applies to unfairness-based CFA claims. CFA claims fail where
“plaintiffs cannot allege that [the defendant] intended that plaintiffs rely on its purported
unfair conduct.” Sheffler v. Commonwealth Edison Co., 2011 IL 110166, | 67 (emphasis
added).

Plaintiffs cannot state a CFA claim by alleging the impact of an advertisement in

the marketplace generally. “There is no ‘consumer nexus’ exemption that relieves a

connection, regardless of whether the “conduct [that allegedly] furnishe[d] a condition” by
which an injury was made possible (213 1ll. 2d at 440) was an alleged statutory rather than
a common law violation. The Circuit Court, in any event, concluded that proximate
causation was adequately pled both for Plaintiffs’ common law and statutory claims. (A30.)
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business plaintiff from alleging facts in support of the element of proximate cause.” Tri-
Plex Tech. Servs. v. Jon-Don LLC, 2024 IL 129183, { 38 (affirming dismissal for failure to
allege plaintiff was deceived by defendant’s advertisements); see also Shannon, 208 IlI. 2d.
at 525; Cmty. Bank of Trenton v. Schnuck Mkts., Inc., 887 F.3d 803, 822-23 (7th Cir. 2018);
Oliveira, 201 Il1. 2d at 155.®

The Circuit Court’s error is obvious from its own ruling. The court dismissed
Plaintiffs” claim under the ‘deception’ prong of the CFA for lack of standing because they
did not allege to have seen or been deceived by any advertisements. The Circuit Court also
recognized that application of this principal to both standing and proximate causation was
“a distinction without a difference.” (A31-A32.) Despite recognizing this in its opinion, the
Circuit Court still ignored the absence of proximate causation as a basis to dismiss
Plaintiffs’ unfairness-based CFA claims.

Because Plaintiffs did not allege that they saw or were the intended targets of Smith
& Wesson advertisements, Plaintiffs’ unfairness-based CFA claim should have been
dismissed for lack of proximate causation.
B. The same failure to plead that Plaintiffs saw or were the intended audience of

Smith & Wesson advertisements also mandates dismissal based on lack of

standing to assert CFA claims.

The Circuit Court appropriately concluded that Plaintiffs lacked standing to assert

their deception-based CFA claims because they failed to allege that they were the intended

8 See also De Bouse v. Bayer, 235 Ill. 2d 544, 559-60 (2009) (allegation that the medical
community and public were deceived by pharmaceutical manufacturer was a theory of
causation rejected in Oliveira); Barbara’s Sales, Inc. v. Intel Corp., 227 Ill. 2d 45, 74-75
(2007) (representations regarding microprocessor performance that plaintiffs did not see
were not actionable under CFA); Avery v. State Farm Mutual Auto Ins. Co., 216 Ill. 2d
100, 203 (2005) (promotional materials that allegedly created a nationwide market for
OEM parts but were not seen by plaintiffs failed to establish proximate causation).
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target of, and were deceived by, any advertisement. (A32) (citing Tri-Plex, 2024 1L 129183
11 26, 37.) The Circuit Court erred, however, by holding that this same standing rule did
not apply to unfairness-based CFA claims. The Illinois Supreme Court has made clear,
however, that the same rules of standing apply to both unfairness-based CFA claims and
deception-based CFA claims. Sheffler, 2011 IL 110166, § 67. The failure to apply clear
standing requirements to Plaintiffs’ unfairness-based CFA claims was plain error. To find
otherwise would effectively render the CFA subject to enforcement by an army of private
attorneys general. If the Illinois legislature intended such a result, it would have written it
into the law. It clearly did not.

C. The Circuit Court erred in not dismissing Plaintiffs’ claims against Smith &

Wesson as required by the Protection of Lawful Commerce in Arms Act
(“PLCAA”), 15 U.S.C. § 7901, et. seq.

I. The PLCAA was enacted to immunize firearms manufacturers and
others from liability based on the criminal misuse of lawful products.
such as those alleged against Smith & Wesson here.

The PLCAA establishes a categorical rule: the firearms industry may not be held
liable for harm caused by the criminal or unlawful acts of others when its products are
lawfully manufactured and distributed. 15 U.S.C. § 7902(a)—(b). That command reflects a
deliberate reallocation of responsibility away from lawful market participants and back to
the individuals who commit crimes. Any proposed interpretation of the PLCAA that
deviates from this rule should be approached with skepticism because it would necessarily
reintroduce the very litigation pressures Congress sought to eliminate.

Under the PLCAA, a “civil liability action . . . against a manufacturer or seller of
[firearms and related products]” that seeks “damages . . . or other relief, resulting from the

criminal or unlawful misuse of a qualified product by . . . a third party,” “may not be

brought in any Federal or State court.” 15 U.S.C. 88 7902(a), 7903(5)(A). In enacting the
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PLCAA, Congress recognized that the American firearms industry faced a wave of lawsuits
seeking redress for “harm caused by the misuse of firearms by third parties, including
criminals.” 15 U.S.C. 8 7901(a)(3). It noted that firearms companies already were “heavily
regulated” id. § 7901(a)(4), and it declared that firearms companies that follow those
requirements “should not ... be liable for the harm caused by those who criminally or
unlawfully misuse firearm products ... that function as designed and intended.” Id.
§ 7901(a)(5).

Congress also expressed a concern with a constant flow of lawsuits that turned on
“tenuous claims of causality,” punctuated by “many” steps; for example: (1) Manufacturers
lawfully “produce the firearms”; (2) then “sell them to federally licensed distributors”; (3)
who “sell them to federally licensed dealers”; (4) after which, “some of the firearms are
diverted by third parties into an illegal gun market”; (5) where “these firearms are obtained
by people who are not licensed to have them”; (6) then are used “in criminal acts that do
harm”; (7) that finally “the city or county must spend resources combatting.” H.R. 109-
124, at 13 (2005) (“House Report”). As explained above, similarly tenuous multi-layered
links in the chain of causality are alleged against Smith & Wesson here.

Federal statutes, like the PLCAA, preempt conflicting state statutes. See Kansas v.
Garcia, 589 U.S. 191, 202 (2020). The PLCAA purposely uses sweeping terms. It defines
a “qualified civil liability action” to include any “civil action or proceeding or an
administrative proceeding.” 15 U.S.C. § 7903(5)(A). By encompassing both “civil actions”
and “administrative proceedings,” Congress clearly extended the prohibition beyond
common-law tort claims to any attempt—however styled—to impose liability on firearms

manufacturers for third-party misuse.
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The lawsuits, even if ultimately unsuccessful, were considered the punishment to
be stopped, because they could inflict massive “legal fees” that “alone” would be “enough
to bankrupt the industry.” House Report, 11-12. Congress thus made clear that such suits
could not be “brought,” and that any existing suits had to be “immediately dismissed.” 15
U.S.C. § 7902(a), (b). That is why the question of PLCAA immunity is a threshold legal
matter, not a factual issue to be determined at trial. See In re Acad., Ltd., 625 S.W. 3d 19,
35 (Tex. 2021) (explaining that requiring firearm sellers to proceed to trial “would defeat
the substantive right granted by the PLCAA”).

N——

Plaintiffs here rely on a narrow exception to PLCAA immunity which permits
claims to proceed where a defendant “knowingly” violated a statute “applicable to the sale
or marketing” of firearms, and such a knowing statutory violation proximately caused a
plaintiff’s injuries. 15 U.S.C. 8 7903(5)(A)(iii). This exception requires knowing violations
of discrete, identifiable statutes that directly regulate firearms transactions—such as
licensing requirements, recordkeeping obligations, or prohibitions on sales to prohibited
consumers, that then proximately caused a plaintiff’s injury. It does not authorize courts to
entertain broad, vague, policy-driven liability theories under the guise of statutory

enforcement.® The exception cannot salvage Plaintiffs’ claims here.

® This exception expressly applies in cases in which the manufacturer or seller

() ...knowingly made any false entry in, or failed to make an appropriate entry
in, any record required to be kept under Federal or State law with respect to
the qualified product, or aided, abetted or conspired with any person in
making any false entry or fictitious oral or written statement with respect to
any fact material to the lawfulness of the sale or other disposition of a
qualified product; or
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ii. The PLCAA bars Plaintiffs’ common law claims.

The Circuit Court erred in denying Smith & Wesson’s motion to dismiss Plaintiffs’
claims of negligence and infliction of emotional distress. Such claims are precisely those
which the PLCAA preempts and to which no exception applies. Not a single court has ruled
otherwise, nor could they given the plain language of the statute.

Through the PLCAA, “Congress clearly intended to preempt common-law claims”
including “classic negligence . . . theories of liability.” lleto v. Glock, Inc., 565 F.3d 1126,
1135-36 (9th Cir. 2009), cert. denied 560 U.S. 924 (2010). The Illinois Supreme Court also
affirmed judgment in favor of a firearms manufacturer following a firearm fatality because
the tort claim (failure to warn) clearly was a “qualified civil liability action” under the
PLCAA and no exception applied. Adames v. Sheahan, 233 Ill. 2d 276, 312-317 (2009);
accord Delana v. CED Sales, Inc., 486 S.W. 3d 316, 321-22 (Mo. 2016) (holding that the
PLCAA preempts general negligence actions seeking damages resulting from the criminal
use of a firearm); In re Est. of Kim ex rel. Alexander v. Coxe, 295 P. 3d 380, 386 (Alaska
2013) (“The statutory exceptions do not include general negligence, and reading a general
negligence exception into the statute would make the negligence per se and negligent
entrustment exceptions a surplusage.”); Jeffries v. District of Columbia, 916 F. Supp. 2d
42, 46 (D.D.C. 2013) (holding that the PLCAA “unequivocally” barred plaintiff’s

negligence claim against the manufacturer of the firearm).

(I1) . . . aided, abetted, or conspired with any person to sell or otherwise dispose
of a qualified product, knowing or having reasonable cause to believe, that
the actual buyer of the qualified product was prohibited from possessing or
receiving a firearm under subsection (g) or (n) of section 922 of title 18.

15 U.S.C. § 7903(5)(A)(iii). Plaintiffs allege no such violation in this case.
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The Circuit Court permitted Plaintiffs’ common law claims to proceed based on the
mere artifice that Plaintiffs incorporated into each of their common law claims a sentence
stating Smith & Wesson’s alleged tort also constituted a violation of the CFA or DTPA.
(A37; A107; Compl. 1 231.) The Court, for obvious reasons, did not find that these were
not common law claims. Rather, it simply concluded that because Plaintiffs’ included in
their common law claims a sentence equating those claims with statutory violations (i.e,
the CFA and DTPA), the common law claims in some indeterminate way became claims
premised on violations of statutes applicable to the sale or marketing of the product, fitting
predicate statutory exception to PLCAA immunity. (A37.) That was error.

The reference of an independent and separate statutory violation in what is
indisputably a common law claim does not change the nature and character of that claim.
The PLCAA and Supreme Court precedent do not permit such an easy end-run around
federal immunity against tort claims. In Owens v. New York Cent. R. Co., the court stated
that “[i]t makes no difference whether the negligence pleaded is founded on common law
principles or upon the violation of state or federal statute, still the gist of the action is
negligence.” 267 F. Supp 252, 255 (E.D. lll. 1967). Illinois courts also reject the idea that
the mere artifice of basing a common law duty on a statute converts the claim into
something other than a common law claim. In Price ex. rel. Massey v. Hickory Point Bank
& Tr., Tr. No. 0192, 362 Ill. App. 3d 1211, 1216 (2006), the court rejected such artifices,
stating that “we note that plaintiffs state a common-law negligence claim based on a
violation of a statute or ordinance.” See also Manderson-Davis v. MF Exchange 2 LLC,
2015 WL 4397836, *5-6 (N.D. Ill. July 16, 2015) (recognizing that negligence was a

common law claim despite allegations that defendant violated the Americans with
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Disabilities Act).

These decisions reflect a straightforward proposition: courts must look to
substance, not labels. The Circuit Court order denying Smith & Wesson’s motions to
dismiss Plaintiffs’ common law claims based on PLCAA immunity was error and should
be reversed.

iii. The PLCAA also bars Plaintiffs’ statutory claims because those claims
are based on the common law.

Just as the PLCAA bars Plaintiffs’ common law claims, the PLCAA also bars
claims based on codified versions of common law claims that allege violations of statutes
generally prohibiting deceptive, fraudulent, or unfair conduct, such as those set forth in the
CFA and DTPA. The DTPA “is merely a codification of the Illinois common law of unfair
competition.” McGraw-Edison Co. v. Walt Disney Productions, 787 F.2d 1163, 1174 n.9
(7th Cir. 1986). See also Kremers v. The Coca-Cola Co., 714 F. Supp. 2d 912, 917 (S.D.
I11. 2009) (“[A] claim under the ICFA for unfair trade practices likewise is analogous to an
18th-century action at law.”).

Congressional immunity for common law claims is not lost simply because the
common law has been codified. Allowing Plaintiffs to circumvent the PLCAA’s immunity
against common law tort claims simply by asserting equivalent claims based on similarly
broad, generally applicable statutes would collapse the PLCAA’s rule into its exception and
turn the PLCAA’s limited and specific predicate statutory exception into a wholesale
escape hatch. The Circuit Court erred in concluding that the CFA and DTPA can serve as
statutory exceptions to PLCAA immunity under § 7903(5)(A)(iii).

FIRA, an amendment to the CFA, enacted after the events which are the subject of

this case, cannot serve as a predicate exception for the same reasons. In fact, in enacting
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FIRA, the he lllinois legislature declared that FIRA added nothing to the generalized
provisions of the CFA but was merely “declarative of existing law and shall not be
construed as new enactments.” 815 ILCS 505/2DDDD(C). FIRA also fails as a predicate
exception to the PLCAA because it, too, simply repackages generalized common law based
reasonableness concepts that Congress preempted, and simply states they are applicable to
members of the firearms industry.

These statutory claims are precisely the types of civil actions employing gauzy
common-law concepts of “reasonableness” and “unfairness” (among others) that Congress
preempted. That is not the type of “gun law” that falls within the exception under
8 7903(5)(A)(iii), which is limited to knowing violations, a concept that is meaningless
when applied to a standard of post hoc reasonableness.

The Circuit Court’s acceptance of the common-law based statutes such as the CFA,
DTPA, and FIRA as the kinds of gun laws that support the predicate exception to PLCAA
immunity was error and should be reversed.

iv. The CFA, DTPA, and FIRA also cannot serve as statutory predicate
exceptions to PLCAA immunity because they are statutes of general
applicability.

The generalized prohibitions of the DTPA and CFA confer amorphous duties of care
to the public at large, penalize conduct found after the fact to generally to be unfair or
deceptive, and can be applied broadly to an array of business activities across industries
and marketplaces. Permitting alleged violations of these statutes under the statutory
exception would render meaningless the immunity conferred by Congress under the
PLCAA. Quite simply, the virtually unlimited breath of these statutes cannot fit the narrow
exception crafted by Congress for statutes “applicable to the sale or marketing” of firearms.

15 U.S.C. §7903(5)(A)(iii).

28

Purchased from re:SearchlL



The courts have almost universally recognized that the PLCAA confers immunity
both for common law claims and for alleged violations of statutes of general application,
particularly those that enshrine state common law theories, such as the CFA and DTPA.
Courts applying the PLCAA adhere to this substance-over-form principle.

For example, the Second Circuit in City of New York v. Beretta U.S.A. Corp
concluded that a New York nuisance statute could not serve as a predicate exception
because it was not similar or related to the enumerated examples. 524 F.3d 384 (2d Cir.
2008) The Second Circuit explained that the predicate exception encompasses only those
statutes that “expressly regulate firearms” or “that clearly can be said to implicate the
purchase and sale of firearms.” Id. at 404. The court rejected the plaintiffs’ proposed
interpretation of the statutory language “applicable to the sale or marketing of the product”
to mean merely “capable of being applied to the sale and marketing of the product,”
because such an interpretation would be a “too-broad reading of the predicate exception”
and an “absurdity” that “would allow the predicate exception to swallow the statute, which
was intended to shield the firearms industry from vicarious liability for harm caused by
firearms that were lawfully distributed into primary markets.” Id. at 399-403.

Similarly, the Ninth Circuit in lleto rejected plaintiff’s position that the predicate
exception applied to an alleged violation of California Civil Code § 3480, which created a
public nuisance through its sale and distribution practices. 565 F.3d at 1133-38. The court
explained that “Congress had in mind only ... statutes that regulate manufacturing,
importing, selling, marketing, and using firearms or that regulate the firearms industry—
rather than general tort theories that happened to have been codified by a given

jurisdiction.” 1d. at 1136. “[T]here would be no need to list examples at all” if “any statute
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that ‘could be applied’ to the sales and manufacturing of firearms qualified as a predicate
statute.” Id. at 1134. The Ninth Circuit concluded that under this exception to PLCAA
immunity, “sellers of firearms would be liable only for statutory violations concerning
firearm regulations or sales and marketing regulations” was in “complete harmony” with
the purpose and text of the PLCAA. Id. at 1137; City of New York, 524 F.3d at 404 (*we
think that the [congressmen’s] statements nevertheless support the view that the predicate
exception was meant to apply only to statutes that actually regulate the firearms industry,
in light of the statements’ consistency amongst each other and with the general language
of the statute itself”).

The CFA and DTPA are precisely the type statute of general applicability which fail
to satisfy the predicate exception. They lack the definition required by the enumerated
examples provided by Congress of statutes which specifically apply to the sale and
marketing of firearms. 8 7903(5)(A)(iii). To hold otherwise, as the Circuit Court did here,
would eviscerate congressional intent to provide immunity to firearm manufacturers and
sellers from lawsuits arising from the criminal misuse of firearms, and render the other
statutory exceptions to immunity meaningless. See 15 U.S.C § 7903(5)(A)(ii), (iv).

Notably, Plaintiffs’ claims under these statutes differ only in form from the United
States Supreme Court’s PLCAA analysis in Mexicanos. The Court rejected the allegations
that mere advertising, even if criminals found it attractive, could support the argument that
Smith & Wesson aided and abetted the criminal result, Smith & Wesson Brands, Inc. v.
Estados Unidos Mexicanos, 145 S. Ct. 1556 (2025). The Supreme Court required more
than mere result; it found that the PLCAA required an affirmative act, an allegation that

the manufacturer “*participate[d] in’ a firearms violation “as in something that [it] wishe[d]
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to bring about” and sought to make succeed.” (Id. at 1570.) (emphasis added). Proximate
cause establishes the same gatekeeping function in the PLCAA, requiring more than the
existence of a mere condition, but an affirmative act directly causing the harm. See also,
Id. at 1562 (recognizing that the statutory predicate exception may be satisfied “[i]f ... say,
a manufacturer committed a gun sale violation proximately causing the harm at issue...”)
(emphasis added.)

The Circuit Court’s reliance on the one outlying case, Soto v. Bushmaster Firearms,
331 Conn. 53 (2019), cert. denied, 140 S. Ct. 513 (2019), simply ignores the structure of
the PLCAA and Congressional intent as expressly defined in the statute. The Connecticut
Supreme Court in Soto—in a slim 4-3 ruling prior to the United States Supreme Court
decision in Estados Unidos Mexicanos—reached a result which accomplished what Ileto
predicted, effectively nullifying PLCAA immunity. It did so by rejecting the careful
analysis of the statute’s scope in prior case law, effectively ignoring the underlying
principles that statutes must be construed so that “no clause, sentence, or word” is
superfluous. Duncan v. Walker, 533 U.S. 167, 174 (2001). Otherwise, a person harmed by
a criminal use of a firearm in Illinois would only need to allege that a manufacturer
conducted business “unfairly” under the CFA to circumvent the PLCAA. Congress enacted
the PLCAA to provide firearm manufacturers immunity for this very type of claim. 15
U.S.C. § 7901(a)(6), (8).

Generalized statutory prohibitions against misleading, deceptive or unfair
conduct—Iike those in the CFA and DTPA—are not statutes “applicable to the sale or
marketing” of firearms that could serve as a predicate exception to immunity under

15 U.S.C. § 7903(5)(A)(iii).
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The same is true for FIRA, which the Illinois legislature effectively declared simply
repackages generalized reasonableness concepts that Congress preempted, and makes them
applicable to the firearms industry. 815 ILCS 505/2DDDD(C). FIRA too Congress did not
draft nor intend such a facile circumvention of federal law. If a state may impose liability
through broadly worded statutes that replicate barred common-law theories, the PLCAA’s
protections become illusory.

v. Plaintiffs’ claims also fail because Plaintiffs failed to plead a “knowing”
violation of any predicate statutes.

The Circuit Court also erred when it failed to properly apply the PLCAA’s
requirement that a violation fitting the predicate exception must be “knowing.” 15 U.S.C.
8 7903(5)(A)(iii); Nat’l Shooting Sports Found. v. Platkin, 2023 WL 1380388, at *6
(D.N.J. Jan. 31, 2023), vacated on other grounds, 80 F.4th 215 (3d Cir. 2023); see also
Phillips v. Lucky Gunner, LLC, 84 F. Supp. 3d 1216, 1224 (D. Colo 2015) (dismissing claim
asserting predicate statutory violations as exceptions to PLCAA immunity because
“[p]laintiffs have not pleaded facts that support their allegation that the federal statute was
‘knowingly’ violated.”).

This failure is self-evident with respect to FIRA. FIRA did not exist at the time of
the events alleged in the complaints. It does not require much analysis to conclude the
obvious: Smith & Wesson could not knowingly have violated a statute which did not exist.
Beyond that, Plaintiffs’ reliance CFA (including FIRA) and DTPA fail because their very
text makes a knowing violation impossible. For example, the FIRA provision on which
Plaintiffs rely makes it unlawful “for any firearm industry member, through the sale,

manufacturing, importing, or marketing of a firearm-related product, to market:

32

Purchased from re:SearchlL



a firearm-related product in a manner that reasonably appears to support,

recommend, or encourage individuals to engage in unlawful paramilitary or

private militia activity in Illinois, or individuals who are not in the National

Guard, United States armed forces reserves, United States armed forces, or

any duly authorized military organization to use a firearm-related product

for a military purposes in Illinois.

815 ILCS 505/2DDDD(b)(2).

FIRA is inherently indeterminate and retrospective. It makes a violation
unknowable until after the fact, when a judge or jury has decided what advertisements may
have “reasonably appear[ed] to support or encourage” certain conduct. That same
weakness extends to the general deception or unfairness provisions of the CFA or DTPA.
A standard that turns on after-the-fact assessments of critical but general terms on which
liability is premised (such as “unfair”) does not supply the clear benchmark necessary to
establish a “knowing” violation. Presumably, that is why Plaintiffs, despite having included
in their complaints many Smith and Wesson advertisements, cannot plead how any of them
“reasonably appear to support or encourage” unlawful paramilitary or private militia
activity, let alone allege “how” this is the case. Plaintiffs’ failure to allege which
advertisements they believe violated FIRA, the CFA, or DTPA further underscores their
failure to allege any Smith & Wesson advertisement was or could have been published in
“knowing” violation of these statutes.

The issue here is not whether FIRA, the CFA or DTPA are enforceable generally.
Rather, it is simply whether such vague language can support a “knowing” violation as to
impose third-party on covered firearms companies for criminal conduct of a third party.

Congress has answered the question with a resounding “no” in the statute itself, prohibiting

lawsuits to proceed when based on such language.
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vi. Plaintiffs’ claims also fail because Plaintiffs failed to plead that a
knowing violation of predicate statutes proximately caused Plaintiffs’
injuries.

Finally, the PLCAA’s statutory exception requires that an alleged violation of a
predicate statute must be a proximate cause of the harm for which relief is sought. 15 U.S.C.
8 7903(5)(iii). As explained, however, Plaintiffs do not plead facts alleging proximate
cause.

D. FIRA, as applied here, also is unconstitutionally vague and violates the First

Amendment, Due Process Clause, and Second Amendment of the United
States Constitution by targeting protected speech.

FIRA targets those who market firearms and is a content-based speech restriction,
prohibiting certain speech. 815 Ill. Comp. Stat. § 505/2DDDD-(b)(2). It is classic
viewpoint discrimination warranting strict scrutiny. “[T]he government may not regulate
speech based on its substantive content or the message it conveys.” Rosenberger v. Rector
& Visitors of Univ. of Va., 515 U.S. 819, 828 (1995). Viewpoint discrimination exists “when
the specific motivating ideology or the opinion or perspective of the speaker is the rationale
for the restriction” and is “presumed to be unconstitutional.” Id. at 828-29 (citing Turner
Broad. Sys. v. FCC, 512 U.S. 622, 641-43 (1994)). The government cannot suppress the
dissemination of truthful information about lawful commercial activity merely because it
fears the information’s effect upon its recipients. See Va. St. Bd. of Pharm. v. Va. Citizens
Consumer Council, Inc., 425 U.S. 748, 773, 776 n.21 (1976).

Regulations reflecting an *“aversion” to speech from *“disfavored speakers” are
subject to strict scrutiny. Turner Broad. Sys., Inc., 512 U.S. at 658. “The First Amendment
requires heightened scrutiny whenever the government creates a ‘regulation of speech
because of disagreement with the message it conveys’ . . . Commercial speech is no

exception.” Sorrell v. IMS Health Inc., 564 U.S. 552, 566 (2011) (quoting Ward v. Rock
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Against Racism, 491 U.S. 781, 791 (1989)). FIRA fails to satisfy strict scrutiny review. It
resembles another firearm-related marketing law that was recently declared
unconstitutional. Junior Sports Mags. Inc. v. Bonta, 80 F.4th 1109, 1116-17 (9th Cir. 2023)
(Cal. Bus. & Prof. Code 8§22949.80(a)(1) “facially regulates speech whose content

concerns lawful activities and is not misleading,” “encompass[ing]” not only “messages
about legal use of guns by minors,” but also truthful marketing “directed at adults.”). The
Ninth Circuit found such viewpoint restrictions on lawful speech unconstitutional under
Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557 (1980); see
Junior Sports, 80 F.4th at 1116.

Compounding these infirmities, FIRA’s prohibitions also are unconstitutionally
vague. Plaintiffs seek to impose liability on Smith & Wesson for allegedly advertising
firearms “in a manner that reasonably appears to support, recommend, or encourage
individuals to engage in unlawful paramilitary or private militia activity” or “to use a
firearm related product for a military-related purpose in Illinois.” 815 ILCS
505/2DDDD(b)(2). FIRA, however, provides no guidance on either what may or may not
“reasonably appear[]” to support “military-related purposes” in an advertisement, or how
any purported “reasonable appearance” in an advertisement may “encourage” this conduct.
That is why Plaintiffs could not identify a single advertisement in any complaint that
violates this restriction or explained how. This vagueness, particularly a content-based

regulation as here, “raises special First Amendment concerns because of its obvious

chilling effect on free speech.” Reno v. ACLU, 521 U.S. 844, 871-72 (1997). Compounding
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this vagueness is the fact that the statute makes the mere appearance of encouraging certain
conduct—an undefined and inherently subjective determination—the violation.*®

FIRA provides no guidance on where the line is between what “appears” to be
civilian use as opposed to military use, and what “appears” to “encourage” the latter and
not the former. The military, moreover, has many purposes and serves many functions,
including humanitarian aid, self-defense, and deterrence. See Matter of Oil Spill by Amoco
Cadiz Off Coast of France on Mar. 16, 1978, 954 F.2d 1279, 1314 (7th Cir. 1992) (“A
navy has many uses ... [including] clearing channels for civilian vessels, the rescue of
vessels in storms, and removing oil from the waters.”). Would an advertisement depicting
veterans reasonably appear to some to encourage use of a military-related purpose? Would
a photograph of someone wearing camouflage (that can be used for hunting or military
purposes)? FIRA does not provide an answer. Nor do Plaintiffs in their complaints. Nor
did the Circuit Court in its ruling.

Plaintiffs” failures to identify a single advertisement that they believe encourages
unlawful private militia conduct suggest that even they do not wish to guess. In this respect,
the Circuit Court’s reliance on Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n
of N.Y., 447 U.S. 557 (1980), to justify FIRA (A43-A44) is misplaced. The Ninth Circuit
correctly found that such viewpoint restrictions on lawful speech is unconstitutional under
Central Hudson. Junior Sports, 80 F.4th at 1116. The advertisements invoke more than

mere commercial speech, because they implicate the Second Amendment itself. Indeed,

10 plaintiffs alleged that Smith & Wesson’s marketing had a harmful effect on male
adolescents and young men. But Courts evaluate the likely effect of speech on a reasonable
person — not a vulnerable person or a minor. See Miller v. California, 413 U.S. 15, 33 (1973).
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many courts have recognized that restrictions on firearms-related advertising implicate
stricter constitutional scrutiny in this regard. Tracy Rifle & Pistol LLC v. Harris, 339 F.
Supp. 3d 1007, 1012 (E.D. Cal. 2018); see also Bolger v. Youngs Drug Prods. Corp., 463
U.S. 60, 67-68 n.14 (1983); Lewis v. Columbia Pictures Indus., Inc., 1994 WL 758666, at
*2-4 (Cal. Ct. App. Nov. 8, 1994)

The Due Process Clause also requires that statutes confer on the public “fair notice
of the conduct a statute proscribes.” Sessions v. Dimaya, 584 U.S. 148, 156 (2018)
(quotation omitted). Laws that do not provide fair notice are unconstitutionally vague. See
id. at 155-56. A law is unconstitutionally vague when it (1) “fails to provide people of
ordinary intelligence with a reasonable opportunity to understand what conduct it
prohibits” or (2) “authorizes or even encourages arbitrary and discriminatory
enforcement.” Hill v. Colorado, 530 U.S. 703, 732 (2000). Both failures apply here. The
prohibitions fail to explain what qualifies as a “military-related” purpose or “private militia
activity,” what “appears” to be civilian as opposed to military use, and what “appears” to
encourage the latter and not the former. This leaves industry members guessing what
marketing materials—for example, a depiction of a veteran or someone wearing
camouflage —may one day be deemed unlawful.

A law that is “so vague that men of common intelligence must necessarily guess at
its meaning . . . violates the first essential of due process,” Connally v. Gen. Constr. Co., 269
U.S. 385, 391 (1926), as does a law with terms so malleable that it authorizes “arbitrary [or]
discriminatory enforcement,” Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). Such
is the case here, explaining Plaintiffs’ and the Circuit Court’s refusal to identify a single

advertisement, of the dozens depicted in the complaints, that violates FIRA.
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The advertisements depicted in the complaints also implicate the Second
Amendment. Restrictions on firearms-related advertising implicate stricter constitutional
scrutiny. Tracy Rifle & Pistol LLC v. Harris, 339 F. Supp. 3d 1007, 1012 (E.D. Cal. 2018);
see also Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 67-68 n.14 (1983) (regulation
of commercial speech is more thoroughly scrutinized where the speech “advertises an
activity itself protected by the First Amendment”) (citing Murdock v. PA, 319 U.S. 105
(1943) and Jamison v. Texas, 318 U.S. 413 (1943)). “Laws that might infringe
constitutional rights [are subject] to the strictest of all.” VIP of Berlin, LLC v. Town of
Berlin, 593 F.3d 179, 186 (2d Cir. 2010). The “most important factor affecting the clarity
that the Constitution demands of a law is whether it threatens to inhibit the exercise of
constitutionally protected rights.” Vill. of Hoffman Ests. v. Flipside, Hoffman Ests., Inc.,
455 U.S. 489, 499 (1982).

As the Seventh Circuit has recognized, the Second Amendment right to bear arms
comes with “corollary” rights. Ezell v. City of Chicago, 651 F.3d 684, 704 (7th Cir. 2011)
(preliminarily enjoining ordinance creating “a serious encroachment on the right to
maintain proficiency in firearm use, an important corollary to the meaningful exercise of
the core right to possess firearms”). The right to market firearms and related products is
another corollary to the right to acquire and possess them; one cannot happen without the
other. FIRA’s unconstitutional restrictions on advertisement similarly violate the Second
Amendment to the United States Constitution.

VIII.

CONCLUSION

Wherefore, Defendants-Appellants Smith & Wesson Brands, Inc. (f/k/a American

Outdoor Brands Corp.), Smith & Wesson Sales Company, and Smith & Wesson, Inc.
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(collectively “Smith & Wesson™) request that this Court reverse the Circuit Court order

denying Smith & Wesson’s motions to dismiss, and remand the case with direction that the

Circuit Court enter an order dismissing Plaintiffs’ claims against Smith & Wesson with

prejudice.

Dated: April 9, 2026

Kenneth L. Schmetterer (ARDC 62301860)
Nathan Carpenter (ARDC 6341076)

DLA Piper LLP (US)

444 West Lake Street, Suite 900

Chicago, IL 60606

T (312) 368-2176/2173

F (312) 630-6350

E kenneth.schmetterer@us.dlapiper.com
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Edward S. Scheideman
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P: (312) 458-1000 cboehning@paulweiss.com

F: (312) 458-1004 meliot@paulweiss.com

aromanucci@rblaw.net

gad@rblaw.net

mholden@rblaw.net

jlevin@rblaw.net

Paralegal — Houston Ward: hward @rblaw.net

Senior Paralegal — Dana Kondos: dkondos@rblaw.net

Attorneys for the following Plaintiffs: Roberts (22 LA 487), Sundheim (22 LA 488), Straus (22 LA
489), Rebollar-Sedano (22 LA 490), Bennett/Samuels (22 LA 491), Rodriguez/Sanchez (22 LA
492), Tenorio (22 LA 493), Vergara (22 LA 494), Toledo (22 LA 495), Zeifert (22 LA 496), Aguilar
(24 LA 475), Castellanos (24 LA 476), Castillo (24 LA 477), Gutman (24 LA 478), Medina (24 LA
479), and Ring (24 LA 480)

*kkkk

Keith L. Hunt

Delaney A. Hunt

Hunt Law PC

Bannockburn Atrium

2275 Half Day Road, Suite 126
Bannockburn, IL 60015

P: (312) 558-1300
Khunt@huntpclaw.com
dhunt@huntpclaw.com

In addition to Everytown, R&B, PW, and WM, Attorneys for the Roberts (22 LA 487) and Zeifert
(22 LA 496) Plaintiffs ONLY
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Scott H. Rudin
Richard J. Rosenblum
Joseph J. Miroballi
MDR Law LLC

180 North LaSalle Street, Suite 3650

Chicago, Illinois 60602
P: (312) 229-5555
scott@madr-law.com
rich@mdr-law.com
joem@mdr-law.com

In addition to Everytown, R&B, PW, and WM, Attorneys for the Gutman (24 LA 478) Plaintiffs

ONLY

Jay Edelson

Ari Scharg (ARDC #: 6297536)
J. Eli Wade-Scott

Amy Hausmann

Emily Penkowski Perez
EDELSON PC

350 North LaSalle Street, 14" Floor
Chicago, Illinois 60654

P: (312) 589-6370

F: (312) 589-6378
jedelson@edelson.com
ascharg@edelson.com
ewadescott@edelson.com
abhausmann@edelson.com
epenkowski@edelson.com

Donna J. Vobornik
Brian E. Cohen
Lyndsey M. Wajert
DENTONS

233 South Wacker Drive, Suite 5900

Chicago, Illinois 60606

P: (312) 876-7370
donna.vobornik@dentons.com
brian.cohen@dentons.com
lyndsey.wajert@dentons.com

Erin Davis (PHV pending)
Douglas Letter

Robert Cross

Philip Bangle

Brady Center to Prevent Gun Violence
840 First Street NE, Suite 400
Washington, DC 20002

P: (202) 370-8100
edavis@bradyunited.org
dletter@bradyunited.org
rcross@bradyunited.org
pbangle@bradyunited.org

Legal Assistant — Sophie Ridlon:
sridlon@bradyunited.org

Project Coordinator — Josh Parness: josh.parness@dentons.com
Attorneys for the Turnipseed (22 LA 497), Chupack (22 LA 532), and Goldstein (24 LA 474)

Plaintiffs
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Michael F. Bonamarte, 1V

Isabela R. Bacidore

Levin & Perconti, LLP

325 North LaSalle Street, Suite 300

Chicago, Illinois 60654

P: (312) 332-2872

mfb@levinperconti.com

irb@levinperconti.com

Legal Assistant — Adriana Cisneros: acisneros@]levinperconti.com

Attorneys for the Joyce (24 LA 201), Z. Kolpack (24 LA 203), and S. Kolpack (24 LA 206) Plaintiffs

Lance D. Northcutt (ARDC #: 6278144)

Tara R. Devine (ARDC #: 6280880)

Eirene N. Salvi (ARDC #: 6321198)

Emily T. Art (ARDC #: 6345559)

Kristen M. Stoicescu (ARDC #: 6336817)

SALVI, SCHOSTOK & PRITCHARD, P.C.

161 North Clark Street, Suite 4700

Chicago, Illinois 60601

P: (312) 372-1227

F: (312) 372-3720

Inorthcutt@salvilaw.com

tdevine@salvilaw.com

esalvi@salvilaw.com

eart@salvilaw.com

kstoicescu@salvilaw.com

Legal Assistant — Kate Mathis: kmathis@salvilaw.com
Legal Assistant — Elizabeth Gomez: egomez@salvilaw.com
Legal Assistant — Suzanne Kusar: skusar@salvilaw.com
Legal Assistant — Annie Huang: ahuang@salvilaw.com
Attorneys for the McCarthy (24 LA 466) Plaintiffs

Josh D. Koskoff (PHV pending) Matthew S. Sims

Alinor C. Sterling (PHV pending) Melanie J. VanOverloop

Skylar Albertson (PHV pending) Rapoport Weisberg Sims & VanOverloop, P.C.
Lorena Thompson 20 North Clark Street, Suite 3500
Margaret Donovan Chicago, Illinois 60602

Koskoff Koskoff & Bieder, P.C. P: (312) 327-9880

350 Fairfield Avenue F: (312) 327-9881

Bridgeport, Connecticut 06604 msims@rapoportlaw.com

P: (203) 336-4421 mvanoverloop@rapoportlaw.com

F: (203) 368-3244 Legal Assistant — Mary Kate O’Brien:
jkoskoff@koskoff.com mkobrien@rapoportlaw.com
asterling@koskoff.com Legal Assistant — Colleen Lata:
salbertson@koskoff.com clata@rapoportlaw.com

Ithompson@koskoff.com
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mdonovan@koskoff.com

Paralegal — Nolan Fleming: nfleming@koskoff.com

Legal Assistant — Jaucilynne Menard: jmenard@koskoff.com
Attorneys for the Uvaldo (24 LA 471) Plaintiffs

Ben Crane

Nicolas Selvaggio

Coplan + Crane

1111 Westgate Street

Oak Park, Illinois 60301

P: (708) 358-8080

bcrane@coplancrane.com

nselvaggio@coplancrane.com

Paralegal — Cody Sturtevant: csturtevant@coplancrane.com
Attorneys for the Jaffe (24 LA 481) Plaintiffs

DEFENDANT ATTORNEYS
James Vogts (ARDC #: 6188442) Kenneth L. Schmetterer (ARDC #: 62301860)
Andrew Lothson (ARDC #: 6297061) Nathan Carpenter (ARDC #: 6341076)
Brette Henne (ARDC #: 6276545) DLA Piper LLP (US)
Swanson, Martin & Bell, LLP 444 \West Lake Street, Suite 900
330 North Wabash Street, Suite 3300 Chicago, Illinois 60606
Chicago, Illinois 60611 P: (312) 368-2176/2173
P: (312) 222-8517 F: (312) 630-6350
P: (312) 923-8274 kenneth.schmetterer@us.dlapiper.com
P: (847) 949-0057 nathan.carpenter@us.dlapiper.com

jvogts@smbtrials.com
alothson@smbtrials.com
bhenne@smbtrials.com

Edward S. Scheideman (PHV pending)

DLA Piper LLP (US)

500 Eighth Street NW

Washington, DC 20004

P: (202) 799-4534

F: (202) 799-5000
edward.scheideman@us.dlapiper.com

Attorneys for Smith & Wesson Defendants (ALL CASES)

Christopher Renzulli (ARDC #: 6327882) Bruce W. Lyon (ARDC #: 6187697)
Scott C. Allan (ARDC #: 6333723) Shimon B. Kahan
Gabrielle Dylag (PHV pending) LaBARGE CAMPBELL LYON & KAHAN, LLC
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RENZULLI LAW FIRM, LLP 200 West Jackson Boulevard, Suite 2050

One North Broadway, Suite 1005 Chicago, Illinois 60606
White Plains, New York 10601 P: (312) 580-9010

P: (914) 285-0700 blyon@Icllaw.com
crenzulli@renzullilaw.com skahan@Icllaw.com
sallan@renzullilaw.com Legal Assistant — Cory Boone:
gdylag@renzullilaw.com cboone@Icllaw.com

Legal Assistant — Regina Kelley:
rkelley@renzullilaw.com

Attorneys for Defendant, Budsgunshop.com, LLC (ALL CASES)

Michael J. Mullen (ARDC #: 6182941)

Kyle S. Blair (ARDC #: 6302416)

Cassiday Schade LLP

222 \West Adams Street, Suite 2900

Chicago, Illinois 60606

P: (312) 641-3100

mmullen@cassiday.com

kblair@cassiday.com

Legal Secretary — Margaret Foy: mfoy@cassiday.com
Attorneys for Defendant, Robert Crimo, Jr. (ALL CASES)

Defendant, Robert Crimo, Il (ALL CASES)
Stateville Correctional Center

16830 IL-53

Crest Hill, IL 60403

P: (815) 727-3607

No attorney of record

RESPONDENT IN DISCOVERY ATTORNEYS

Howard L. Huntington (ARDC #: 6256120)
David M. Reich

Franco Moroney Buenik, LLC

500 West Madison Street, Suite 3900
Chicago, Illinois 60661

P: (312) 469-1000

F: (312) 469-1011
howard.huntington@francomoroney.com
david.reich@francomoroney.com
Attorneys for Respondent in Discovery, National Shooting Sports Foundation, Inc. (named in
Uvaldo (24 LA 471) Case ONLY)
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