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ARGUMENT

I. RULE 308 PERMITS REVIEW OF THE CERTIFIED QUESTION AND
THE ORDER DENYING PLCAA IMMUNITY.

In their response, plaintiffs describe Rule 308’s limitations as jurisdictional,
arguing that this Court lacks authority to consider any issue not expressly stated
in the certified question. Pls. Br. at 4, 10-11. That misstates Illinois law. While Rule
308 ordinarily confines interlocutory review to the certified question, Illinois
courts have consistently recognized that this limitation concerns the scope of review,
not the existence of appellate jurisdiction. See, e.g., Townsend v. Sears, Roebuck & Co.,
227111. 2d 147,153 (2007); Bright v. Dicke, 166 I11. 2d 204, 207 (1995); City of Waukegan v.
Illinois EPA, 339 I11. App. 3d 963, 972 (2d Dist. 2003). Accordingly, a reviewing court
is not rigidly confined to the certified question’s literal wording. Rather, it may
reformulate an inartfully worded question, resolve legal issues necessarily
embedded within it, and, where judicial economy and the interests of justice so
require, review the order giving rise to the appeal.

Those principles are especially important where, as here, the certified question
arises from an order denying statutory immunity from suit. Because statutory
immunity is intended to protect a defendant from the burdens of litigation — not
merely from liability after trial —Illinois courts have applied Rule 308 in a manner
that gives meaningful effect to the immunity the legislature created.

Plaintiffs’ own authorities illustrate the point. In Larsen v. Provena Hospitals,

2015 IL App (4th) 140255, 49 2-4, on which plaintiffs rely (Pls. Br. at 10), the Fourth



District considered certified questions concerning statutory immunity under the
Hospital Licensing Act. Construing the immunity provision in light of the statute’s
text, purpose, and overall structure, it rejected an interpretation that would have
rendered the immunity meaningless. Id., § 28. The court further explained that, when
“the interest of judicial economy and the need to reach an equitable result so
warrant,” a reviewing court may consider the propriety of the underlying order. Id.,
9 40. It then answered the certified questions in a manner that effectively foreclosed
the statutory claims against the hospital. Id., 9 28-30, 60-62.

The Fifth District followed the same approach in Wisnasky v. CSX Transp.,
Inc., 2020 IL App (5th) 170418, also cited by plaintiffs. Pls. Br. at 10-11. Although
factual issues remained unresolved, the court answered the certified questions
under the Tort Immunity Act, directed dismissal of the claims barred by statutory
immunity, and reiterated that a reviewing court may examine the propriety of the
underlying order when judicial economy and equity so require. Id., §9 21, 34-51.

Together, these authorities establish that Rule 308 does not require the
cramped approach plaintiffs advocate. Rather, it permits this Court to resolve the
legal issues necessarily embedded within the certified question and, where
appropriate, to review the order denying PLCAA immunity. BudsGunShop.com,
LLC (“Buds”) asks this Court to do exactly what these authorities permit.

A. Buds’ Predicate-Exception Arguments Are Embedded Within the
Certified Question.

Contrary to plaintiffs’ contention, Buds” predicate-exception arguments do



not seek review of issues outside the certified question. They are directed to the
certified question itself.

The certified question asks whether “a municipal ordinance banning the
possession of certain firearms within the geographic boundaries of the enacting
municipality is a ‘statute applicable to the sale or marketing of” firearms that takes
place entirely outside of the municipality” within the meaning of 15 U.S.C. §
7903(5)(A)(iii). C. 450. Resolving that question necessarily requires the Court to
determine what Congress meant by “statute” and whether an ordinance
regulating possession solely within municipal boundaries can be “applicable” to a
firearm sale occurring entirely outside those boundaries. Those are not separate
issues manufactured by Buds; they are the very statutory questions presented by
the certified language.

Plaintiffs likewise mischaracterize Buds’ argument as presenting factual
issues concerning whether Buds “knowingly” aided Crimo’s violation of the
Highland Park ordinance. Pls. Br. at 3-4, 11-12. From that premise, they argue that
Rule 308 does not permit review because factual disputes remain. Id. at 13. But
Buds does not ask this Court to resolve what it knew or any other disputed factual
issue. Buds’ argument does not turn on whether any alleged violation was
knowing -- it is that plaintiffs have failed to allege any violation of an applicable
statute in the first place.

Specifically, accepting the complaints” well-pleaded allegations as true,

plaintiffs have failed to allege that Buds violated any federal, state, or local



enactment applicable to the transfer. If the Highland Park ordinance did not apply
to the transaction — as the certified question asks this Court to determine — then
Buds could not have violated that ordinance, knowingly or otherwise. The issue
therefore is not what Buds knew; it is whether plaintiffs have alleged the violation
of “a State or Federal statute applicable to the sale or marketing” of the rifle, as
required by § 7903(5)(A)(iii). That is a purely legal question embedded within the
certified question itself.

B. Plaintiffs Mischaracterize Buds' Request for Review of the Circuit
Court's Negligent-Entrustment Ruling.

Plaintiffs also repeatedly accuse Buds of a “frivolous” attempt to expand
the scope of Rule 308 by asking this Court to review the circuit court’s negligent-
entrustment ruling. Pls. Br. at 33-36. But plaintiffs mischaracterize Buds” position.
Buds does not contend that Rule 308 automatically authorizes review of every
issue decided below. Rather, Buds invokes the settled principle recognized in
Bright, Larsen, and Wisnasky that, where judicial economy and the interests of
justice so require, a reviewing court may consider the propriety of the order giving
rise to the appeal.

Those considerations are present here. The same statutory framework that
governs interstate firearm transfers resolves both issues. As to the predicate
exception, it demonstrates that the Highland Park ordinance was not “applicable
to the sale or marketing” of the rifle because the challenged transaction occurred

entirely outside of Highland Park and complied with all federal and state statutes



that governed it. As to negligent entrustment, the same statutory framework
establishes that Buds did not “supply” or “entrust” the firearm to Crimo because
federal law required the in-state retailer, Red Dot Arms, Inc. (“Red Dot”) — not
Buds — to determine whether Crimo could lawfully receive the rifle and to
complete the transfer.

Reviewing both issues together therefore would not require this Court to
resolve a separate legal controversy. Rather, it would complete review of the same
order denying PLCAA immunity by applying the same statutory framework to
the same firearm transfer. In contrast, resolving only one of the circuit court’s
PLCAA rulings now would leave the other for a later appeal, resulting in
piecemeal appellate review.

The cases plaintiffs cite are readily distinguishable. Pls. Br. at 10-12. In each,
the appellant sought review of an issue genuinely separate from the certified
question. Thus, in Missouri Pacific R.R. Co. v. Int’l Ins. Co., 288 Ill. App. 3d 69, 74-
75, 84 (2d Dist. 1997), the uncertified issue of justiciability was unrelated to the
certified insurance-coverage questions. Likewise, in Giangiulio v. Ingalls Memorial
Hosp., 365 1ll. App. 3d 823, 829 (1st Dist. 2006), the court declined to review
discovery disputes unrelated to the certified privilege question. Here, by contrast,
Buds asks this Court to exercise its discretion to resolve the legal issues presented
by the same order denying PLCAA immunity, as both turn on the same federal
framework governing interstate firearm transfers.

Plaintiffs alternatively argue that Buds waived or forfeited review of the



negligent-entrustment issue by “electing” not to include it in its Rule 308
application for leave to appeal. Pls. Br. at 33-36. That argument fares no better.
Buds expressly asked the circuit court to certify the issue of whether the PLCAA’s
negligent-entrustment exception can be satisfied when a federally licensed
firearms distributor ships a firearm to another federally licensed firearms dealer.
C. 413-14. Once the circuit court declined to certify that question, Rule 308 imposed
no procedural requirement that Buds include the uncertified issue in its
application for leave to appeal. S. Ct. Rule 308(a). Because no such procedural
requirement exists, there can be no waiver or forfeiture.

Plaintiffs” reliance on Sullivan v. Edward Hospital, 209 Ill. 2d 100 (2004), and
Buenz v. Frontline Trans. Co., 227 I11. 2d 302 (2008), is misplaced. Pls. Br. at 11-12, 35.
Both cases involved Rule 315 petitions for leave to appeal from substantive
appellate court decisions and hold only that issues omitted from a Rule 315 petition
are not before the Supreme Court. They did not involve Rule 308 interlocutory review
and therefore provide no support for Plaintiffs” waiver theory.

Accordingly, Plaintiffs identify no procedural obstacle to this Court’s
consideration of the issues properly before it.

II. PLAINTIFFS” RESPONSE DOES NOT OVERCOME THE KEY
REASONS WHY THE PREDICATE EXCEPTION DOES NOT APPLY.

The predicate exception requires plaintiffs to establish that Buds
“knowingly violated a State or Federal statute applicable to the sale or marketing

of the product.” 15 U.S.C. § 7903(5)(A)(iii). As Buds explained in its brief, plaintiffs



cannot do so for three key reasons: (1) a municipal ordinance is not a “State
statute” under the PLCAA; (2) even if it were, the Highland Park ordinance was
not “applicable to the sale or marketing” of the rifle because the transaction
occurred entirely outside of Highland Park; and (3) there was no violation of a
predicate statute because Buds complied with all federal and state statutes
governing the transfer and sale of the rifle.

In their response, plaintiffs do not dispute that the transfer took place in
Lake Villa, Illinois, where it complied with local law. Nor do they contend that
Buds violated the Highland Park ordinance. Instead, they argue that (1) a
municipal ordinance qualifies as a “State statute” and that (2) common-law aiding-
and-abetting principles supply the predicate statutory violation the PLCAA
requires. Neither contention withstands scrutiny.!

A. Plaintiffs Still Fail to Show That a Municipal Ordinance Is a “State
Statute.”

1. The PLCAA'’s text and structure foreclose plaintiffs’ interpretation.

Plaintiffs argue that the phrase “State statute” includes municipal
ordinances because the PLCAA defines “State” to include political subdivisions.

Pls. Br. at 17 (citing 15 U.S.C. § 7903(7)). But that interpretation effectively reads

1 Plaintiffs originally alleged that Crimo resided in Highwood, Illinois during the relevant
period. After Buds produced discovery reflecting a Highland Park address, plaintiffs
referred to Crimo as a Highland Park resident. Plaintiffs continue to focus exclusively on
the Highland Park ordinance in their brief before this Court, explaining that whether
Crimo resided in Highwood or Highland Park “makes no difference in this appeal.” Pls.
Br. at 6. Buds agrees to the extent both municipalities prohibited possession of the rifle
within their respective municipal boundaries.
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the word “statute” out of the predicate exception. The exception requires a
knowing violation of “a State or Federal statute.” 15 U.S.C. § 7903(5)(A)(iii).
Although Congress defined “State,” it left the term “statute” undefined. The Court
therefore must give that term its ordinary meaning and, as always, give effect to
every word Congress chose. Duncan v. Walker, 533 U.S. 167, 174 (2001).

Plaintiffs” interpretation also has no logical stopping point. Municipalities
are only one type of political subdivision. Illinois law recognizes numerous others,
including park districts, forest preserve districts, sanitary districts, library districts,
and many other local governmental entities. See, .., Ill. Const., Art. VII, § 1 (“units
of local government” include “counties, municipalities, townships, special
districts, and units, designated as units of local government by law”); Springfield
Park Dist. v. Buckley, 140 11l. App. 3d 524, 527 (4th Dist. 1986) (park districts are
units of government). Some of those entities, including park districts, have enacted
their own firearm-possession bans. See, e.g., Plainfield Park Dist. Conduct
Ordinance No. 2023-06 (prohibiting any person from bringing or possessing a
firearm on District property).?2 Under plaintiffs” interpretation, those enactments
likewise become “State statutes” capable of triggering the PLCAA’s predicate
exception. Thus, if a purchaser later carries a lawfully purchased firearm onto park

district property in violation of its possession ban, the firearm dealer could be

2 Available at www.plfdparks.org/wp-content/uploads/2026/02/Ord-No-2023-06-
Conduct-Ordinance.pdf (last visited July 23, 2026).



accused of aiding and abetting that violation and thereby losing its statutory
immunity -- even though the sale itself was lawful and the dealer may not have
known about the local restriction. This is because, as plaintiffs argue, “a violation
can be ‘knowing’ even if Buds is ignorant of applicable local laws.” Pls. Br. at 23.
Nothing in the PLCAA’s text or legislative history suggests Congress intended the
predicate exception to extend so broadly. To the contrary, the Supreme Court
warned against broadly reading the predicate exception. Smith & Wesson Brands,
605 U.S. at 299 (noting it was doubtful “Congress intended to draft such a
capacious way out of the PLCAA”).3

Nor do plaintiffs answer Buds’ structural argument. Elsewhere in the
PLCAA, Congress expressly distinguished between statutes and ordinances,
demonstrating that it understood the difference between those terms. In
particular, Congress defined “unlawful misuse” as “conduct that violates a statute,
ordinance, or regulation.” 15 U.S.C. § 7903(9). Yet Congress deliberately omitted
the term “ordinance” from the predicate exception, which applies when a seller
“knowingly violated a State or Federal statute applicable to the sale or marketing

of the product.” 15 U.S.C. § 7903(5)(A)(iii). Under settled principles of statutory

3 Buds’ argument does not depend on the meaning of “knowing” in the predicate
exception. Still, plaintiffs” construction of this term is wrong as a matter of law. The
meaning of “knowing violation” in the PLCAA is an issue of federal law. See State Bank of
Cherry v. CGB Enterprises, 2013 IL 113836, § 33 (when interpreting federal statutes, Illinois
courts look to the decisions of the United States Supreme Court and federal circuit and
district courts). The U.S. Supreme Court has repeatedly held that “knowingly” requires
“showing that the defendant knew his conduct to be unauthorized by statute [ ].” Liparota
v. United States, 471 U.S. 419, 420, 425 (1985). Accord Ruan v. United States, 597 U.S. 450,
454 (2022), Rehaif v. United States, 588 U.S. 225, 229 (2019).

9



construction, that difference in language is presumed intentional. See Russello v.
United States, 464 U.S. 16, 23 (1983).

Plaintiffs nevertheless contend that “statute” excludes ordinances when
Congress uses the term alone, but includes ordinances when modified by the
adjective “State.” Pls. Br. at 20. Their interpretation thus requires the Court to
conclude that Congress used the same word — “statute” —to mean two different
things in the same Act. Ordinary principles of statutory construction do not permit
that result. Courts presume that “identical words used in different parts of the
same act are intended to have the same meaning.” Gustafson v. Alloyd Co., 513 U.S.
561, 570 (1995). Nothing in the PLCAA rebuts that presumption.

Plaintiffs also fail to address Buds” broader structural argument. As Buds
explained, the PLCAA broadly defines a “qualified civil liability action” by
reference to any unlawful misuse of a firearm, including violations of statutes,
ordinances, and regulations, while the predicate exception is limited to knowing
violations of State or Federal statutes. That distinction reflects Congress’s
deliberate choice to confer broad immunity while creating only narrow exceptions.
Plaintiffs instead rely on isolated legislative statements that firearm sales should
comply with local laws. Pls. Br. at 21. But those statements cannot overcome the
statutory text. Congress chose the word “statute” in the predicate exception, not

the far broader term “law,” and courts must give effect to that choice.

10



2. Plaintiffs’ case-specific knowledge arguments do not expand the

predicate exception or Buds’ legal duties.

Buds further explained that the narrow scope of the predicate exception
would be substantially undermined if “State statute” were construed to include
countless local enactments adopted by municipalities and other political
subdivisions throughout the country — which are often less readily accessible
than state statutes. Buds Br. at 14-15.

Plaintiffs respond that this concern is absent here because Buds knew of the
Highland Park ordinance and because the Bureau of Alcohol, Tobacco, Firearms
and Explosives (“ATF”) annually publishes compilations of state statutes and
certain municipal ordinances. Pls. Br. at 5, 23. But that response misses the point
because it interjects case-specific facts into what is ultimately a legal question of
statutory interpretation. The meaning of a statutory term does not vary from case
to case. Whether Buds knew of the Highland Park ordinance has no bearing on
what Congress meant by the term “State statute.” Nor did Congress make the
scope of the predicate exception contingent on whether an ATF compilation
happens to include, omit, or overlook particular municipal ordinances.

Further, plaintiffs’ contention that Buds was expected to know every out-of-

state municipal ordinance because it “[chose] to become a nationwide online gun

4 For instance, at the time of Buds transferring the rifle to Red Dot in February 2020, the
then-current ATF compilation of “State Laws and Published Ordinances” did not
include the Highwood, Ill. Ordinance. See the archived copy at
web.archive.org/web/20200824203628 / http:/ www.atf.gov /firearms/ state-laws-and-
published-ordinances-firearms-33rd-edition (Wayback Machine).
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seller” is at odds with the federal scheme governing interstate firearms transfers.
Pls. Br. at 25. Federal law required Buds, as an out-of-state firearm dealer, to transfer
the rifle to a licensed Illinois firearm retailer, which alone could determine whether
Crimo could lawfully acquire the firearm and complete the transfer. See 18 U.S.C. §
922(b)(2), (b)(3); 27 C.F.R. §478.99(a). That statutory framework reflects Congress’s
recognition that the local retailer —not the out-of-state dealer —is best positioned
to know and apply local laws governing the transfer.

Plaintiffs also point to a document that is not part of the record on appeal,
purporting to show that Buds posted the “2018 Illinois Rule Book” on its website,
thus informing its customers about Highland Park’s restrictions. Pls. Br. at 24. As a
threshold matter, this Court “may not consider documents that are not part of the
certified record on appeal.” Kilpatrick v. Baxter Healthcare Corp., 2023 IL App (2d)
230088, 9 11. “References to evidence outside the record are not permitted and
should be stricken.” Id.

In any event, the document is not as significant as plaintiffs contend. As they
acknowledge, it concerns “sales to Highland Park.” Pls. Br. at 24. But Buds did not
sell or transfer the rifle to Crimo in Highland Park. Federal law prohibited Buds
from transferring the rifle to Crimo until an Illinois federal firearms retailer, Red
Dot, verified Crimo’s identity, obtained the required NICS background check
results, and reviewed his executed ATF Form 4473. See 18 U.S.C. § 922(t); 27 C.E.R.
§478.102(a). Red Dot completed each of those federally required steps in Lake Villa,

where the transfer was lawful.
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Nor does the Rule Book establish the knowing statutory violation that
plaintiffs claim. Even accepting plaintiffs’ characterization of the Rule Book, it
advised purchasers that they could not lawfully possess certain firearms in
Highland Park under the Highland Park ordinance. Accordingly, once the rifle
was lawfully transferred in Lake Villa, responsibility for complying with those
local restrictions rested with Crimo —not Buds. No state or federal statute required
Buds to investigate where a purchaser intended to take a firearm after lawfully
acquiring it. Nor did Buds have to assume that Crimo would violate the law by
illegally possessing the rifle in Highland Park. To the contrary, Illinois law
recognizes that a defendant has “the right to assume that [its] warnings and
instructions would not only be read, but also carried out.” Anderson v. Woodlawn
Shell, Inc., 132 I1l. App. 3d 580, 583 (1st Dist. 1985).

—-

Accordingly, this Court should reject plaintiffs’ expansive construction of
the term “State statute” and hold that it does not include municipal ordinances,
such as the Highland Park ordinance at issue here. That conclusion alone resolves
the certified question. But plaintiffs’ theory fails for an independent reason. Even
assuming a municipal ordinance could qualify as a “State statute,” the Highland
Park ordinance still was not “applicable to the sale or marking” of the rifle, which

was transferred to Crimo in Lake Villa, Illinois.
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B. Plaintiffs’ Theory Impermissibly Gives the Highland Park
Ordinance Extraterritorial Regulatory Effect.

Buds also explained that the predicate exception does not apply because
plaintiffs cannot establish that Buds violated any predicate statute — the sale
complied with every federal, state, and local enactments governing the transfer.

Plaintiffs effectively concede as much. They do not dispute that, under federal
law, the legality of an interstate firearm transfer turns on the law of “the place of sale,
delivery or other disposition.” 18 U.S.C. § 922(b)(2). That place was not Highland
Park, and plaintiffs do not contend otherwise. Indeed, plaintiffs do not argue that
Buds violated the Highland Park ordinance, acknowledging instead that the
transaction occurred entirely outside of Highland Park. See Pls. Br. at 28, 31.

Nor did Crimo violate the Highland Park ordinance by taking possession
of the rifle in Lake Villa. The ordinance prohibited possession of the rifle within
Highland Park; it did not prohibit placing an order for, purchasing, receiving, or
possessing a firearm elsewhere. Had Crimo stored the rifle outside Highland Park,
he would not have violated the ordinance despite being a Highland Park resident.
That is because, under settled Illinois law, municipalities have no inherent
authority to regulate conduct beyond their territorial boundaries, absent express
statutory authorization. Even home-rule municipalities lack extraterritorial
regulatory authority unless the General Assembly grants it. See Carbondale v. Van
Natta, 61 I11. 2d 483, 485-86 (1975); Orland Hills v. Citizens Utilities Co. of Illinois, 347

III. App. 3d 504, 519-20 (1st Dist. 204). As the Illinois Supreme Court explained,
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“the examination of the proceedings of the [constitutional] convention shows that
the intention was not to confer extraterritorial sovereign or governmental powers
directly on home-rule units.” Van Natta, 61 Ill. 2d at 485. Plaintiffs identify no
statute granting Highland Park authority to regulate firearm transfers occurring
in Lake Villa. Nor could they. Their theory instead requires the Court to give
Highland Park’s ordinance geographic reach that Illinois law expressly forbids.

Plaintiffs” interpretation would also raise serious dormant Commerce
Clause concerns by allowing a single municipality to regulate the conduct of out-
of-state firearm sellers engaged in interstate commerce. See, e.g., Healy v. Beer
Institute, 491 U.S. 324, 336-37 (1989). The Gun Control Act establishes a
comprehensive federal framework governing interstate firearm transfers. It looks
to the law applicable at “the place of sale, delivery or other disposition.” 18 U.S.C.
§ 922(b)(2). Plaintiffs” theory would replace that framework with one requiring
firearm sellers to comply with municipal ordinances based on the purchaser’s
residence, even though those ordinances do not apply at “the place of sale,
delivery or other disposition.” The result would expose firearm sellers nationwide
to potential liability under thousands of inconsistent local rules. Nothing in the
PLCAA suggests that Congress intended the predicate exception to produce that
kind of patchwork exposure. Absent a clear statement from Congress, the Court
should not construe the PLCAA to produce that result.

Unable to identify any statutory violation at “the place of sale, delivery, or

other disposition,” plaintiffs instead rely on common-law aiding-and-abetting
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principles to transform an otherwise lawful transfer in Lake Villa into a violation
of Highland Park’s possession ordinance. But the PLCAA requires a violation of a
predicate statute. It does not authorize courts to expand the territorial reach of
municipal ordinances through common-law doctrines.

Plaintiffs principally rely on the PLCAA’s example that the predicate
exception applies when a seller “aids, abets, or conspires with any other person to
sell or otherwise dispose of a firearm, knowing, or having reasonable cause to
believe that the actual buyer of the [firearm] . . . was prohibited from possessing” it.
15 U.S.C. § 7903(5)(A)(iii)(II). See Pls. Br. at 26. They likewise invoke the Supreme
Court’s observation that a “predicate violation PLCAA demands may come from
aiding and abetting someone else’s firearms offense.” Smith & Wesson Brands, 605
U.S. at 286. But those authorities undermine, rather than support, plaintiffs’
position because, in the examples they cite, aiding-and-abetting liability is created
by statute. Federal law, for example, imposes such liability through 18 U.S.C. § 2(a),
which provides that one who aids and abets the commission of a federal offense is
“punishable as a principal.”

Plaintiffs” state authorities are no different. Pls. Br. at 27. The Illinois cases
they cite apply the criminal accountability statute, 720 ILCS 5/5-2(c), together with
Illinois” territorial-jurisdiction statute, 720 ILCS 5/1-5. See People v. O’Neill, 272 111.
App. 3d 178, 181 (2d Dist. 1995), People v. Govin, 213 Ill. App. 3d 928, 930-31, 933
(4th Dist. 1991). Plaintiffs” Oregon, lowa, and New York authorities likewise pair

statutory aiding-and-abetting provisions with statutory territorial-jurisdiction
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provisions. See ORS §§ 161.155, 131.215; lowa Code §§ 703.1, 803.1; N.Y. Penal Law
§ 20.00; N.Y. Crim. Proc. Law § 20.20.

Plaintiffs identify no comparable statutory framework here. They cite no
State or Federal statute making Buds accountable for aiding and abetting Crimo’s
violation of the Highland Park ordinance and no statute extending that ordinance
to firearm transfers occurring in Lake Villa. Instead, they invoke common-law
concerted-action principles to supply the missing predicate. See Pls. Br. at 16. But
common law cannot supply the predicate statute the PLCAA expressly requires.

Plaintiffs” authorities also fail for an even more fundamental reason. The
examples plaintiffs cite involve purchasers who were statutorily prohibited from
possessing a firearm. See, e.g., Brady v. Walmart, Inc., No. 8:21-cv-1412-AAQ, 2022
U.S. Dist. LExis 135143 (S.D. Md. July 28, 2022) (Md. Code Ann. Pub. Safety § 5-
205(b)(6) prohibited possession of a rifle by a person that “suffers from a mental
disorder”); Vivian Englund v. World Pawn Exchange, No. 16CV00598, 2017 Or. Cir.
LExis 3 (Ore. Cir. Ct. June 30, 2017) (a firearm sale to a felon, via a straw purchaser,
is prohibited by ORS §§ 166.416, 166. 418; 18 U.S.C. §§ 922(a)(6), 922(d)).

Indeed, Congress and the Illinois General Assembly have carefully
identified who may not lawfully acquire or possess a firearm. The Gun Control
Act identifies those persons who may not lawfully receive or possess firearms. 18
U.S.C. §§ 922(d), (g). The Illinois FOID Card Act likewise enumerates multiple
disqualifying conditions, including specified mental-health disqualifications. 430

ILCS 65/8. Neither statute lists residence in a municipality with an assault-
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weapons ban as a disqualifying condition. Crimo thus was not a prohibited
purchaser under any federal or Illinois statute. He was, at most, a prohibited
possessor under a municipal ordinance that applied only within Highland Park.

Accordingly, faulting Buds for accepting Crimo’s online order because it
allegedly knew he resided in Highland Park does not enforce an existing statutory
duty -- it invents one. That is precisely what Congress sought to prevent in
enacting the PLCAA. Congress found that such lawsuits attempted “to use the
judicial branch to circumvent the Legislative branch.” 15 U.S.C. § 7901(a)(8).

Justice Jackson explained why the PLCAA forecloses precisely this theory.
Explaining the predicate exception in Smith & Wesson Brands, she observed that
Congress preserved civil liability only for duties “that the People, rather than the
courts, had chosen to impose.” 605 U.S. at 301. She further explained that Congress
enacted the PLCAA “to preserve the primacy of the political branches —both state
and federal —in deciding which duties to impose on the firearms industry.” Id. at
302. Plaintiffs nevertheless ask this Court to impose on Buds a duty that neither
Congress nor the Illinois General Assembly has imposed by statute — to refrain
from selling a firearm to a resident of a municipality with an assault-weapons ban.
Plaintiffs” theory is based not on a statute, but on a judicially created common-law
rule of aiding and abetting.

Accepting plaintiffs’ theory would distort the PLCAA’s basic design. It
would also give the Highland Park ordinance extraterritorial regulatory effect that

no legislature ever authorized. Plaintiffs ask this Court to hold that Highland
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Park’s possession ordinance became “applicable to the sale or marketing” of a
firearm lawfully transferred in Lake Villa, Illinois. This Court should decline
plaintiffs’ invitation to create by judicial decision what, at the time, neither
Congress nor the Illinois General Assembly had imposed by statute.
Additionally, as we explain below, the same statutory framework that
forecloses plaintiffs” reliance on the predicate exception likewise defeats their
attempt to invoke the PLCAA’s negligent-entrustment exception.
III.  PLAINTIFFS STILL FAIL TO ALLEGE NEGLIGENT ENTRUSTMENT.
In their response, plaintiffs oppose review of the circuit court’s negligent
entrustment ruling by treating the predicate and negligent entrustment exceptions
as two distinct legal issues. Pls. Br. at 13-14. They are not. Both exceptions turn on
the legal significance of the same transaction—Buds’ transfer of the rifle to the
federally licensed in-state firearms retailer, Red Dot, in Lake Villa, Illinois. As Buds
explained in its opening brief, under the federal statutory scheme governing
interstate firearm sales, Buds (based in Kentucky) could not lawfully transfer the
rifle directly to Crimo in Illinois. See Buds Br. at 19-24. Instead, federal law required
Buds to transfer the rifle to an Illinois retailer, Red Dot, after which Red Dot —not
Buds—was solely responsible for determining whether Crimo could lawfully
receive it by initiating the background check, verifying his FOID card, completing
ATF Form 4473, observing the statutory waiting period, and deciding whether the
transfer could lawfully proceed. Id. at 20 (citing 18 U.S.C. § 922(b)(2), (b)(3); 27

C.F.R. §478.99(a)). Buds’ role ended when it transferred the rifle to Red Dot.
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Plaintiffs never meaningfully confront that statutory framework. Instead, they
repeatedly dismiss it as “irrelevant” and insist that Buds and Red Dot both “directly”
sold the rifle to Crimo. Pls. Br. at 31, 42. But that characterization ignores the federal
statutes and regulations assigning the ultimate transfer decision exclusively to Red
Dot. It also ignores that Buds could not “directly” transfer the rifle to Crimo after it
had already transferred it to Red Dot. Because plaintiffs cannot overcome that
statutory framework, they fail to state a claim for negligent entrustment under
Illinois law and the PLCAA’s narrower definition.

A. Plaintiffs Still Fail to State a Claim for Negligent Entrustment
Under Illinois Law.

In its brief, Buds explained that plaintiffs cannot state a claim for negligent
entrustment under Illinois law because, at the time Crimo took possession of the
rifle, Buds no longer had the right to control it —a fundamental element of the tort.
See Buds Br. 25-27. As this Court has explained, “entrustment must be defined with
reference to the right of control.” Johnson v. Mers, 279 Ill. App. 3d 372, 378 (2d Dist.
1996) (citing Zedella v. Gibson, 165 I11. 2d 181, 186 (1995)). Thus, if the defendant
“does not have an exclusive right or superior right of control, no entrustment of
the property can occur,” and “[t]he mere fact that [the defendant] facilitates the
acquisition of the dangerous subject property is, by itself, insufficient to support
an action for negligent entrustment.” 279 Ill. App. 3d at 379.

Plaintiffs never confront that argument. Instead, they mischaracterize it.

They erroneously assert that Buds argues negligent entrustment requires a
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defendant to “physically hand over” the firearm in a face-to-face transaction. Pls.
Br. at 38. Buds argued no such thing. Buds” argument has always been that Illinois
law requires the defendant to possess the right to decide whether the alleged
entrustee will receive the dangerous instrumentality.

Under federal law, Buds did not possess that right. Once Buds transferred
the rifle to Red Dot, Buds no longer possessed either the rifle or the legal authority
to determine whether Crimo would receive it. Because negligent entrustment
under Illinois law requires the defendant to possess the exclusive or superior right
to control the chattel at the moment of entrustment, Buds could not have entrusted
the rifle to Crimo — federal law vested that authority exclusively in Red Dot,
which alone could initiate the required background check, verify Crimo’s FOID
card, review his completed ATF Form 4473, and determine—based on its in-
person interaction with Crimo —whether the transfer could lawfully proceed.

Plaintiffs” reliance on Restatement (Second) of Torts § 390 does not change
the analysis. Section 390 contemplates a supplier furnishing a chattel through an
intermediary. It does not address a statutory scheme under which the original
seller is legally barred from completing the transfer and an independent federally
licensed dealer must determine whether the firearm may lawfully be supplied.
Red Dot was not Buds’ conduit; it exercised an independent statutory
responsibility that Buds could neither perform nor bypass.

Nor does Watson v. Enterprise Leasing Co., 325 Ill. App. 3d 914 (1st Dist.

2001), assist plaintiffs. Pls. Br. 37. There, the plaintiff alleged that a rental car
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company negligently entrusted a vehicle to an unfit driver, who then permitted
others to use the vehicle, culminating in a fatal accident caused by an intoxicated
driver. 325 Ill. App. 3d at 916. The court assumed, for purposes of its analysis, that
an entrustment had occurred and held that the claim nevertheless failed because
the driver’s criminal conduct was not a foreseeable consequence of the alleged
entrustment. Id. at 924-25. Watson therefore addressed only proximate cause. It did
not consider the threshold question presented here —whether Buds, which lacked
the legal authority to determine whether Crimo would receive the rifle, could have
entrusted it to Crimo in the first place.

B. Plaintiffs Likewise Fail to Satisfy the PLCAA’s Narrow Definition
of Negligent Entrustment.

Buds also explained that the PLCAA defines negligent entrustment more
narrowly than Illinois common law. Buds. Br. at 27-29. Unlike Restatement
(Second) of Torts § 390 —which expressly extends to supplying a chattel “through
a third person” —Congress omitted that language from the PLCAA’s definition.
15 US.C. § 7903(5)(B). That omission must be given effect under ordinary
principles of statutory construction and confirms that Congress intended the
PLCAA’s negligent-entrustment exception to be narrower than the common-law
rule reflected in the Restatement.

Plaintiffs never meaningfully respond to that argument. Instead, they repeat
that Buds “directly” sold the rifle to Crimo because he ordered it through Buds’

website. Pls. Br. at 39. But that argument ignores the governing statutory scheme.
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As discussed above, federal law required Buds to transfer the rifle to an in-state
tirearms retailer, Red Dot, which alone possessed the statutory authority to verify
whether Crimo could lawfully receive it. Buds had no authority to bypass that
statutory process, or compel Red Dot to transfer the rifle to Crimo. Plaintiffs’
theory therefore rests on a legal fiction. They insist that Buds “directly” sold the
rifle to Crimo while simultaneously ignoring the federal statutes that prohibited
Buds from directly transferring the rifle to him.

Nor is Buds asking this Court to rewrite the PLCAA by inserting the word
“physical” before “supplying,” as plaintiffs suggest. Pls. Br. at 41. Buds’ argument
has never depended on who physically handed the rifle to Crimo. Rather, the
question is who, under the governing federal statutes, supplied the rifle to Crimo
within the meaning of the PLCAA. Here, Buds supplied the rifle to Red Dot. Only
Red Dot could —and did —independently decide whether to supply it to Crimo.

Because the rifle reached Crimo only after Red Dot exercised its own
independent statutory responsibilities, plaintiffs’ allegations fall outside the
PLCAA’s narrow negligent-entrustment exception.

CONCLUSION

For the foregoing reasons, Defendant-Appellant BudsGunShop.com, LLC
respectfully requests that this Court answer the certified question in the negative
and reverse the circuit court order denying it PLCAA immunity, and grant such

other relief that it deems just and proper.
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